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HoLLEVILLE vs. PATRICK.

Tt is unnecessary to aver in the declaration the precise time when an assign-
ment of a note was made, or when payment was demanded, or notice of
non-payment given, such being matters of evidence: and where time is
stated in such case under a scilicef, the averment may be rejected as sur-
plusage.

No exceptions heing taken during the trial, nor motien for new trial, or in
arrest of judgment, if the declaration discloses a good cause of action
though stated in a defective manner, the imperfection is cured by verdict.
Sevier vs. Holliday, 2 Ark. 571. )

t

Error to the Circuit Court of Monroe County.
The Hon. Joun T. Jones, Circuit Judge, presiding.
This cause was argued and submitted at the July term, 1850.

Watkins & CurraN, for the plaintiff. The declaration does
not, upon its face, show any cause of action against Holleville;
because, 1st, It is:not shown that payment was demanded of the
maker,; and this averment is absolutely necessary. Ruddell &
McGuire vs. Walker, 2 Eng. 457. Speed vs.-Brent, 1 Pick. 404.
Price vs. Young, 1 Nott & McCord, 439. Huffon ws. Ellis, 3
Taunt. 415. 2d, It is averred that the demand was made before the

.
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assignment, and that notice was not given until six months after-
wards: see Rushton vs. Aspinall, Doug. Rep. 679. 3d. The de-
claration shows that notice was not given until more than- six
months after the bonds became due, and after it is averred that
the demand was made.  Ch. on Bills 592. Ludie vs. Robertson,
7 East. R. 231. 4th, The breach is insufficient, as it merely ne-
gatives the payment by Holleville, and not by the maker. It
was c]early necessary to allege in the declaration, a demand of
the maker, at the maturity of the note, if assigned before due, or
within a reasonable time, if assigned after due, and notice to the
assignor of non-payment, (Ruddell & McGuire vs. Walker, Rush-
ton vs. Aspinall, ub. sup., Lewis vs. Brewster, 2 McLain's Rep.
26,) and the omission of the necessary averments are not cured
after verdict, because they are essential to the statement of a.
cause of action. The general rule upon the subject of intend-
ment, is that a verdict will aid a defective statement of title, but
not a defective title, or cause of action, (1 ch. PL. 722. 1 T. R.
141, Tidd’s Pr. 919.) No intendment can be made that demand
and notice were in due time, as would be the case if the allegation
were general; and did not, as in this case, afflrmatlvely show
that the demand and notice were not in due time; and therefore;
as no cause of action is shown against Hol]evﬂle the defects of
the declaration are not cured-by the verdict. 1 Ch. PI. 719, 720,
721, 722, Doug. R. 679. 7 B. & C. 468. 1 Mc. & N. 394 4
T R.470. 7ib. 710. '

Pike & Cummins, contra. Where a plaintiff alleges in the usual
form, a presentment and notice, &c., and issue is joined, the-
plaintiff may prove a promise to pay the bill, without proving-
demand and notice, and the unconditiona! promise is conclusive
evidence of a demand and notice, or waiver of them. Lundrie
vs. Robertson, 7 East. 234, 5 Mee. & Webb, 5. 3 7. R. 68; and
so he may prove want of funds to excuse demand and notice, or
anything else excusing notice. 16 East. 43. 3 Cow. 252. 2
Caines Rep. 121.

. The time averred as to presentment is immaterial, and a mis-
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take makes no difference. 2 Ch. Pl. 156, notes. 8 B. & C. 387.
3 Letgh Rep. 197. -

After verdict, every defect in form or substance in the plead-
ings is cured, if the issue joined be such-as requires proof of the
facts defectively stated, (Sewvier vs. Hollidayv, 2 Ark. 570,) and as
no verdict could have been rendered in this case unless the de-
mand and notice had been proven to have been after the assign-
ment, the court is bound to presume that such proof was made.

The defect in the dec]ara.tion is a mere defect in date, which
may be rejected. 3 Leigh 197. 3 Ark. 451. 3 T. R. 387. 5
Mass. 97, 99. :

S. H. Hempsteap, Special Judge. delivered the opinion of the
Court.

This was an action of assumpsit, brought by Patrick ’against
Holleville, and in which there was a trial by jury on the general
issue, and a verdict and judgment for Patrick, to review which
this writ of error has been sued out by Holleville.

The declaration contains two counts, similar to each other, but
on two different causes of action; and it may be remarked, that
a declaration could hardly be more inartificially drawn, and if
we felt disposed to countenance technical cobjections, there would
be no difficulty in finding them in it. The case stands in this
court on the declaration alone; because the bonds and.assign—
ments therein described have not been made a part of the record
by oyer, bill of exceptions or otherwise, and cannot be noticed
for any purpose whatever, although copied into the transcript.

The declaration avers the writings obligatory to have been
made by William ‘Strong and payable to Holleville on the 1st
January, 1841; that they were before pavment, assigned by him
to Patrick, “to wit, on the 10th day of July, 1841:” that when
they became due, they were presented for payment, and payment
required “according to the tenor and effect thereof,” but that nei-
ther Strong nor Holleville paid the same; and it is then averred
that “of all which said premises the said Holleville afterwards,
to wit: on the 10th day of july, 1841, had notice.”
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"As a general rule, it is not to be denied, that a party is always
bound by his own pleadings, and can make no proof in contra-
vention of them. But it is equally as well established, as an ex-
ception, that it is not essential to state the real or precise time unless
1t constitutes a material part of the contract; nor in criminal pro-
ceedings, except where time forms an ingredient of the offence.
And although a certain day is stated, vet neither in civil nor
criminal cases, need the day be proved as laid, but an entirély
different day may be proved, and it will be enough. 1 Chit-
tv's Pl 288, 289. 1 Chitty's Cr. L. 224.

In assumpsit on a contract, whether express or implied, the
plaintiff is at liberty to prove that it was made at any otlier time
than that alleged. 2 Stra. 806. So, in an action against the
acceptor of a bill payable after sight, an allegation that it was
accepted on the day of the date will be proved, though it appear
it was accepted on a subsequent day. 1 Chitty's Pl. 288.

It was neither necessary nor usual to aver in the declaration

the precise time when the assignments were made, or when pay-
ment was required, or notice of non-payment given. These were
all matters of evidence, which, for the sake of preserving brevity
and perspicuity in pleading, are never to be stated. 1 Chittv's
PI. 258, These dates were stated under a wvidelicet, and we are
.of opinion, might have been rejected as surplusage, and which
will not vitiate after verdict. Chapman vs. Smith 13 John. 80.
Hyslop vs. Jones, 3 McLean, 96. The case of Jackson vs. Hender-
son, 3 Leigh, 210, 217, is an express authority to the point, that
if the declaration avers that a bill was presented, and payment
demanded when the same became due and payable, and then
under a scilicet, states a precise day on which it was done, that
day is immaterial, need not be proved, and may be rejected as sur-
plusage. To the same effect is the case of Bynner vs. Russell, 1
Bingham 23. S. C. 7 Moore 266, on the authority of which the
case in Virginia was decided.

It cannot admit of serious doubt, that it was competent for
either party on the trial, to have proved that the assignments.
had been made, or that payment had been demanded, or notice
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of non-payment given at different periods from those averred in
the declaration. Neither party was bound by those precise dates,
and might, as we have seen, have treated them as surplusage,
and for aught we can know, such. proof might have been actuallv
made as above indicated.

This case was tried by a jury on the general issue. No except-
tions were taken during the trial, nor was any motion made for a
new trial, or in arrest of judgment. It stands on error, and con-
sequently if the declaration discloses a cause of action the judg-
ment must be affirmed. The doctrine on this subject is that
when a declaration or other pleading sets forth a good title or
ground of action in a defective manner, the imprefection will be
cured by verdict, but a want of title is not aided. 1 Saund. 227.
2 Saund. 319, a, b. c. 10 Bac. Abr. Verdict (X) 335.

And this court in Sevier vs. Holliday, 2 Ark. 571, approved and
laid down the same principle, namely, that “where there is any
defect, imperfection or omission in any pleading, whether in-
substance or in form, which would have been a fatal objection on
demurrer, yet if the issue ioined be such as necessarily requires
on the trial, proof of the facts so defectively or imperfectly stated,
or omitted, and without which it is not to be presumed that either
the judge would direct the jury to give, or the jury would have
given the verdict, such defect, imperfection or omission is cured
by the verdict at common law.” Now no one can read the de-
claration without perceiving that it discloses a right "or cause of
action, although partially obscrued by the want of technical skill
and precision in the pleader. The imperfections in it are pre-
cisely of that character which a verdict was intended, under the
rule above laid down, to cure. And it is the more essential that
it should be so, because, independent of the general presumption
of correctness which attaches to judgments of inferior courts until
the contrary is made to appear, we may well suppose that on
the trial, such facts were proved as established the liability of the
plaintiff in error, holding it clear that this'might have been done:
under the declaration, and on the issue that was formed.

The case of Ruston vs. Aspinall, Dougl. 653, relied on by the
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counsel for the plaintiff in error, is not applicable, because, the
declaration failed to allege a demand and refusal by the accep-
tor; buf in this declaration, demand, refusal and notice are al-
leged. Considering that the declaration in this case discloses a
cause of action, and that the imperfections in it are cured by the’
verdict, and we affirm the judgment.

Warxkins, C. J. not sitting.




