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RErFELD ET AL. ExS. vS. BELLETTE ET AL.

N. by deed, for valuable consideration, conveyed to B. a house and lot; at
the same time, by a separate bill of sale, and for the same consideration,

~ conveyed to B. certain slaves; and at the same time, by another instrument
of writing, in the nature of a will, gives other property to B. upon his
(N’s) “death, and that the whole shall revert to B’s widow for life: and
by will after B’s death, bequeaths the slaves to B's widow for.life: Herp,
that the first two instruments were absolute, and the right to the property
vested tn presenti: that upon the death of B., the slaves descended to N.
in right of his wife, the heir of B., and passed by his will to B’s widow.
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Under such circumstances, the widow of N. has no interest in the slaves,
and cannot join in an action by the widow of B. for their recovery.

A husband may sell or bequeath slaves inherited by his wife during cover-
ture.

Upon the death of. a testator, his estate passes into the hands of his execu--
tor, in the first place to pay debts; and the right of a legatee to his leg-
acy is suspended until the assent of the executor or the lapse of time for
the settlement of the estate. Quere, can a legatee assert a right to a
specific legacy by action at law against the executor.

Appeal from Arkansas Circuit Court.
The Hon. Josiar Gourp, Circuit Judge, presiding.

Pixe & Cummins, for the appeilants. If the donation of 1835
was absolute to Mr. Bellette, and not controlled by the testa-
mentary instrument concurrently executed, then, upon the death
of Mr. Bellette, the negroes, subject to Mrs. Bellette's dower in-

" terest, descended to Mrs. Notrebe, and all her interest vested in

Mr. Notrebe, as her husband, by virtue of his marital rights and
passed under his will to Mrs. Bellette.

If the instrument purporting to be a donation of the slaves,
was qualified by that which undertook to create the second es-
tate for life, and which was clearly a testamentary one, they
were both such, and annulled by the will which conveyed to Mrs.
Rellette a life cstate in the negroes.

In either event Mrs. Notrebe has no interest in the specific ne-
groes—no right of action for this specific property, and was im-
prope¥ly made a party to the suit.

As to Mrs. Bellette, there is no possible mode by which she
could maintain replevin. A legatee can only maintain an ac-
tion at law for a specific legacy aftér assent by the executor;
and in this case there is not the least evidence of assent. Para-
mour vs. Yardly, Plowd. 539.-Burnley vs. Lambert. 1 Wash. 303.
Andrews vs. Hunneman, 6 Pick. 126. Wilson vs. Rine, 1 Harr. &
John. 138. The legal estate in a chattel devised, remains in the
executor until he assents to the legacy. Moore ws. Barry, 1
Bailey 504. Lenoir vs. Stlvester, id. 633. Lynch vs. Thomas, 3
Leigh 682. - White vs. White, 4 Dev. 257. White vs. White, 4
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Dev. & Bat. 401. Lillard vs. Reynolds, 3 Ired. 366. Lewis vs.
Swith, 1 Ired. 145,

The pleas are non cepit, and property in the estate of Notrebe.
There is a total failure of prouf of any taking, and complete evi-
dence of title in the estate to at least tivo-thirds.

We think the three instruments executed in 18335 were testa-
mentary and ambulatory in their character. Executed and de-
livered at the same time, and one referring to and qualifying the
other, and one being beyond dispute testamentary, surely they
are to be taken as one instrument. We cite the following au-
thorities to the point, that different instruments executed at one
time, in regard to the same subject matter, and qualifying and
referring to one another, are to be taken as parts of one instru-
ment.  Jackson ws. McKenny, 3 Wend. 234. Halbrook vs. Finney
4 Mass. 369. Stow ws. Tefft, 15 1. R. 463.  Jackson.vs. Duns-
bagh, 1 J. Cas. 91,

That these instruments were testamentary. Thorold vs. Tho.

rold, 1 Phillim..1. Bagnall vs. Downing. 2 Eccls. Rep. 12.  Sand-
ford vs. Vaughan, 1 Phillim. 39, 128. Harlev vs. Bagshaw, 2 id.

48. Masteman vs. Maberly, 2 Hagg. 235. Habergham vs. Vincent, -

2 Ves. Jr. 204. Milledge vs. Lamar, 4 Desans, 617. 1 Jarman
on Wills, 11, &c. 1 Whlliams on Exrs., p. 39. Peacock vs. Monk,
1-Ves. Sv. Tompkyns vs. Ladbroke, 2 id. 391.

R: C. Farrerry anp CUrraN, contra. We insist that the ne-
groes in question belonged to Mrs. Bellette and Mrs. Ndtrebe
jointly, and that the action was properly brought-——that one-third
belongs to Mrs. Bellette for life, and two-thirds and the reversion
of the other to Mrs. Notrebe.

The instrument of the 17th July, 1835, conveying the negroes
to Bellette, was an absolute deed, not a gift, nor testamentary in
its character; but upon a valuable consideration, and conveying
wne negroes in presenti.  That the deed operated as a sale, for a
vatuable and sufficient consideration, is conclusively settled by
tne case of Cook ws. Cook, 7 Eng.; nor is this conclusion affect-
ed by the case of Habergham vs. Vincent, 2 Ves. Jr., which seems
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to be mostly relied on by the appellant’s counsel; for in that case
the deed was without valuable considerztion, and recited and
depended upon the will, and was to take effect after the testator’s
death.

On the death of Bellette, one-third of the negroes conveyed to
him by the deed, became the property of Mrs. Bellette for life, '
and the other two-thirds with the reversion, the property of Mrs.
Notrebe, and it is submitted that the common law rule is chang-
ed by sec. 56, ch. 4 Dig., and that upon the death of Notrebe with-
out disposition of the property during his life, the absolute interest
passed to his wife.

.

As to the issue upon the plea of non cepit, it is shown that at
the commencement of the suit, the negroes were in the hands of
the defendants; and the presumption is, there was a wrongful
taking.

Mr. Justice WALKER delivered the opinion of the Court.

This is an action of replevin brought by the appellees against.
the appellants, for the wrongful taking of slaves. The defen-
dants filed two pleas, non cepit and property in themselves, as the
executors of the last will and testament of Frederick Notrebe,
deceased. * By written consent and agreement, an agreed state-
ment of the facts was submitted to the court as a special ver-
dict.

The facts or special verdict is substantially this: John Bap-
tiste Bellette and his wife, Elizabeth Bellette resided with, or in
the immediate vicinity of Frederick Notrebe,(who had married
their daughter,) for twenty-five years, and during that time, and
prior to the 17th of July, 1835, the said John Baptiste had ren-
dered services to said Frederick, in, the management of his busi-
ness. In consideration of which and one dollar, on the day last
aforesaid, the said Frederick, by deed in fee simple, conveyed to-
the said John Baptiste, two lots of land in the village of Arkan-
sas. And at the same time, by a seperate deed, for the same
consideration, he granted, bargained, and sold to the said John
Baptiste, fivée negro slaves, who with their increase, are the
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slaves now in suit, as his absolute property and estate. And on
the same day, said Notrebe also executed to the said Bellette the
following instrument, to wit:“Know all. men by these presents,
that I, Frederick Notrebe, of the Post of Arkansas, Territory and
county of Arkansas, declare to whom it may concern, that my
father-in-law, John B. Bellette (alias Enselma) rendered me ser-
vices 23 years, and by his care, economy and continued assiduity
to protect my interests, has been an additional hand to help me
in accumulating and saving sonte propertv. And in consequence
¢ nuneration from me to him, is only just and equitable, and
without any cause whatever prejudicial to my children, I am wil-
lmg, and Dby these presents. do will that my said father-in-law
be independent in his old age from the caprice of niy said chil-
dren: and for these reasons alone, (not including many others of
“some weight) and in case I die before him as God and Provi-

dence hest knows, I wish and intend, tHat he shall take out of

my estate, before any dividend be made my children, or their
representatives, the sum of three thousand dollars, in lawful mo-
ney, or the equivalent in property at a fair valuation, at his op-
tion; and T absolutely will and order that my heirs, executors, or
administrators shall truly and honestly execute this act, as a
legitimate compensation due to the said J. B. Bellette, the father
of my dear and beloved wife, Felicite. T also wish and intend,
that should my mother-in-law, Elizabeth Bellette, do service to
my said father-in-law and myself, then, that she will receive the
legal interest of the said donation of $3.000, for her lifetime, and
request my children to add any surplus, (if they are able) to give
her full competency, and to render her haf)py. The house and
the slaves given to my . father-in-law, by two instruments of
writing, bearing the same date as this one, will also be her pro-
perty for life, and shall have and keep possesmon to enjoy it as

her own property.’

These three instruments were duly executed and delivered to
the said Bellette, in whose hands they remained until his death;
until which time the female slaves continued in his possession
and exclusive use, and the males also, or others in their place.
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Notrebe, during the lifetime of Bellette, set up no claim to the
slaves, but on the contrary, ‘admitted the title to be in Bellette,
by offering to buy or swap for one of them. He did, however,
pay taxes on them in his own name. The families (Notrebe and
Bellette's) lived pretty much as one family, though occupying
different buildings. Notrebe furnished provisions for both. Bel- ~
lette died in’ possession of the slaves in 1838. After his death
Mrs. Bellette occupied a room in the same house with Notrebe
as a member of his family. In 1843 or 1844 Notrebe denied
Mrs. Bellette’s right to the property. In 1843 he made his
will, the tenth article of which is as follows:“Having already
given as a gift by deed, and a bill of sale under date of July
the 17th, 1835 some property and slaves to the late John B,
Bellette, (alias Enselma) my father-in-law, which has not been
expended by him in his lifetime, the same property is to be re-
vertibe as a life estate to his widow, Elizabeth Bellette, my mo-
ther-in-law, and having also secured to the said late John .B. Bell-
ette deceased, by an instrument of writing, under the date July 17th
1835, a sum of three thousand dollars in property, at fair valua-
ticn , to be received from my estate after my decease, if in need of
it, now the same clause is also in favor of, and revertible to the said
Elizabeth Bellette, my mother-in-law,.and my absolute will'and de-
sire are, that this promise be effected after my decease, if she is
in want, and to be fulfilled to the last point. And I recommend
my beloved wife, and my two heirs, John and Mary, to continue
to cherish her in her old age, and treat her well in procuring
my mother-in-law as good a mmaintainance as circumstances will

enable my wife and two heirs, John and Mary, for their good old
mother and grandmother.”

In 1849, Notrebe died, leaving his wife and mother-in-law, the
plaintiffs in this suit, who under the facts above, claim jointly
the slaves in controversy. The defendants on the other hand,
claim the slaves as the executors of the last will of Mr. Notrebe.

The court below upon the agreed facts, or special verdict de-
clared the law to be in favor of the plaintiffs and rendered judg-
ment accordingly. From which decision: under the special re-

*The error in omitting pa

) ges 153 and 154 is/in the original 'copy and
therefore for obvious reason

8 omitted in the reprints.—Proof Reader.
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servation of exception in the submission of the facts to the court.
the defendant exepted, and by .appeal has brought the case be-
fore us for decision.

There is i this case no question as to facts, they having been
ascertained and agreed upon, and we are called upon to declare
the law which arises upon them.

At the outset it is contended by the appellant, that the three first
instruments bearing the same date and made touching the same
subject matter, should be taken as one instrument ; and that as the
latter was testamentary-in its character, the others must follow it,
and thereby they should all be so considered. It is true that these
several instruments were between the same parties, and were evi-

dently intended for'a two-fold common purpose : to provide means -

for the present comfort and independent support of an aged rela-
tive, and also, in case of contingency to provide for further support
after the death of the obligor or donor. The present wants of Mr.
Bellette were supplied by an absolute deed for a house, and slaves
to wait upon and work for him. The first two instruments, abso-

lute and unconditional, effected this; and although there is mani-

fested throughout a praiseworthy solicitude on the part of Mr.
Notrebe to provide for his father-in-law, above all care for re-
muneration, still it is expressly admitted by him, and we must so
consider it, that these instruments were made upon a full and val-

uable consideration. They are neither gifts nor legacies, but

deeds of sale upon valuable consideration, not to take effect at a
future day, but instantly, and which, in this instance, was follow-
ed up by the actual possession and enjovinent of the property.

Mr. Notrebe admitted the property to be Mr. Bellette's until after '

his death, and after that timg, as we shall presently see, he might
well have asserted claim to the property. The third instrument,
it is true, relates to the same subject matter, and although that too,
is acknowledged to be upon full consideration, and only what is

due, it is made to depend upon two contingencies; first, the death -

of Mr. Notrebe, and secondly, the pecuniary circumstances of
Mr. Bellette. Admitting the testamentary character of this in-
strument in several leading particulars, we are not of opinion it
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can draw to it the other two instruments and defeat their obvious
intent and legal effect.

If we were permitted to consider these vbluntary gifts, with-
out other consideration than the respect and regard of Mr. No-
trebe for his father-in-law, and a sense of duty to provide for
him the means of support, after he, by his death, should be no
longer permitted to do so, then the argument of counsel and
authorities cited, to which we have given attentive consideration,
would have their full force and application, but these instruments
evidenced a sale of property to pay a debt, a debt admitted by
Mr.-Notrebe, and therefore conclusive upon him. By the force
and effect of each of the«m‘, a perfect title vested in Mr. Bellette,
which no subsequent act of Mr. Notrebe could defeat. If the
effect of the third instrument, as contended for, is to constitute
these three instruments one, and to make them all testamentary,
then Mr. Notrebe would have had an unquestionable right to re-
voke them at pleasure during his life. But surely it cannot be
contended that a bill of sale vesting an absolute title in slaves,
upon full and valuable consideration could, after its execution,
be revoked; and yet such must be the consequence, if the argu-
ment of counsel be correct. The very nature of these instruments.
forbids that they should be considered testamentary. In the case
of Habergham vs. Vz'n((wt; 2 Ves. Jr. 204, the deed was executed
after the will, made in reference to it, and could only exist in it:
whatever title passed was in reference to the will. Here the bill
of sale at the same date, upon full consideration, and could
well exist and take effect without reference to the third instru-
ment. We are satisfied that the slaves passed to Mr. Bellette,

~and were held by him as his absolute property, and at his death,

became the property of Mr. Notrebe, by virtue of his marriage
with the daughter and sole heir of Mr. Bellette, subject to the
Jdower interest of his wife, Mrs. Elizabeth Bellette. At the death
of Mr. Notrebe, under the provisions of the tenth article of his
will, Mr. Bellette acquired a life estate in the slaves. Of course,
as Mr. Notrebe held them subject to her dower interest, he could
only convey by will such interest as he had, which when taken in
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connection with her dower interest vested in her an absolute es-
‘tate for life.

We have not overlooked the statute, sec. 56, Dig. ch. 4, which
exempts property acquired by the widow from sale, to pay debts,
&ec., but that statute could not in our opinion affect the right of
the husband to sell or devise the estate.

This being our conclusion, it follows, that Mrs. Notrebe has no
present interest or estate in the slaves and was improperly made
a party plaintiff in the suit.

Mrs. Bellette’s right as devisee vested at the death of Mr. No-
trebe, but the question is, can she assert such right by actibn at
law against the executor. We should/ think not; at least until
the debts are paid, or time allowed for paying them, because she
takes her title under the will, subject to the payment of the debits,
and the estate passes into the hands of the executor in the first
place to satisfy debts.  Upon this point we have been referred
to several authorities, which we think quite satisfactory. Au-
drews vs. Hunneman, 6 Pick. Rep. 129. Toller's Ex. 306. Lynch
ws. Thomas, 3 Leigh 682, settle the question as to the right of the
executar to hold the property in the first instance for the pay-
ment of debts. The right of the legatee to his legacy is suspen-
ded, until by the assent of the executor or the lapse of time, for
the settlement of the estate, this suspension is removed. Thus
in Mississippi, where A. bequeathed a slave to B., which was in
B’s. possession at the testator’s death, it was held that the execu-
tor might recover hire for the period of one year after the grant
of letters testamentary, he having until that time to examine into
and settle the estate. King vs. Cooper, Walker's Miss. Rep. 389

Replevin is a possessory action, and the plaintiff, in order to
maintain it, must have at the commencement of his suit, a right
to the possession. Under the circumstances of this:case, it is
«consistent with the rights of the parties and the evidence, to sup-
pose that the slaves were, at the time of Mr. Notrebe's death, in
the possession of either Mrs. Bellette or himself. They both
lived together ; the slaves had been up to the death of Mr. Bellette,
in his possession, and after his death became by. operation of
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law, the joint property of Mr. Notrebe as heir, in right of his
wife, and of Mrs. Bellette as the widow entitled to dower. If,
:after the death of Mr. Notrebe, she retained and possessed her-
self of the slaves, and the estate of Mr. Notrebe was clearly suf-
ficient to pay his -debts without drawing upon specific legacies,
‘then slight circumstances might be sufficient from which to infer
assent; such as continued acquiescence by the executor in her
possession, after time had been allowed to examine into the con-

dition of the estate. How this was, the facts as agreed upon do
mot show.

In view, therefore, of the whole case, without undertaking to
say, from the facts before us, whether Mrs. Bellette might or not
‘have maintained her action in replevin for the recovery of the
slaves in her own right, it is very clear that no action could be

‘maintained by Mrs. Bellette and Mrs. Notrebe jointly, because,

"as we have seen, Mrs. Notrebe had neither title nor right of pos-
-session to the slaves.

The court below therefore erred in deciding the question of

law arising upon the agreed facts or special verdict, in favor of
‘the right of the plaintiffs jointly to maintain their action, and in
‘rendering judgment thereon for the plaintiffs.

Let the judgment be reversed and set aside.

‘Watkins, C. J., not sitting.




