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Rawpon, WricHT & HATCH vs. RAPLEY ET AL,

B /.

The judgments of a court of record are final after thesterm, at which they
are pronounced elapses, if not set aside during the term; and the court

" possesses/no power to vacate or annul them at a subsequent term.  The
cases of Ashley vs. Hyde & Goodrich, 1 Eng. 92. Cossitt vs. Biscoe, 7
Eng. 95, approved.

Leave to file a motion for reconsideration, and a written argument at the
next term, and a continuance of the cause, have not the effect to set aside
and vacate the judgment.

The judgment of this court, at the July term, 1844, in the case of The Real
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E:;fuge Bank vs. Razérdon, Wright & Hatch declared void, as also all pro-
ceedings therein subsequent to the July term, 1842.

Ewror to the Circuit Court of Pulaski county
The Hon. W. H. Frip, Circuit Judge, presiding.
This cause was argued and submitted at the January term,

1849.

Wartkins & Curran, for the plaintiffs.

4

Pike & CuMmMINS, contra.

S. H. HempsTEAD, Special Judge, delivered the opinion of the
Court. -

This was an action of the debt brought by the plaintiffs against
the defendants, on a recognizance conditioned in substance, that
the Real Estate Bank should prosecute with effect, a writ of error
which she had sued out in the case of herself against the present
plaintiffs, and on which she had obtained a supersedeas, and pay
the money that might bé adjudged against her by the Supreme
Court, or otherwise abide the decision of that court therein.

It appears that the judgment in that case was reversed on the
22d August, 1842, and the case ordered to be remanded for tur-
ther proceedings. On the 27th August ihe ‘defendants in error
ift that suit, filed a motion for a reconsideration, and obtained
leave to submit a written argunient, on or before the first day of
the next term, to which term the case was continued. The opin-
jon of the court eas not recalled, nor the judgment set aside, nor
" suspended. On the 10th January, 1843, at the succeeding ter:s,
the petition for reconsideration was filed, and taken under ad-
visement, and on the 7th July, 1843, at the following term, the
cause was ordered to stand for rehearing. the judgment to be ser
aside, and it was then taken under advisement. On the 7th Au-
gust, 1844, the order of 7th July, 1843, was annulled, the petition
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for reconsideration refused, and the judgment of 1842, ordered to
stand as the judgment of the court. On the 9th August, 1844,
this last order was set aside, and the cause was again submitted
to the court and was argued by counsel, and on consideration,
whereof the judgm\ent of the Circuit Court was reversed and
ordered to relate back to and take effect as of the first day of the
term.

This seems to be the present attitude of the suit, and certainly
no examples could more forcibly demonstrate the evils which
must result from attempts to disturb the judgments and decrees of
courts of record, after the term at which they were pronounced, has
passed. It seems at one time to have been regarded as a ques-
tion of practice in this court resting upon the sound discretion of
the judges. But difficulties of such a formidable character sprung
out of the practice, as to induce the judges to pause and investi-
gate the question of power, and it was then announced, as a true
principle. but under our system of jurisprudence, courts of re-
cord do not possess the power and authority to vacate, annul,
reverse, or suspend their judgments and decrees after the term
has passed. Ashley vs. Hyde & Goodrich, 1 Eng. 100. And
it was said in that case, that “upon principle and precedent
when the Supreme Court once adjudicates a question, pronounces
its opinion, renders judgment thereon, and the term elapses, leav-
ing the judgment in full force, the cas¢ passes forever beyond
the jurisdiction of the court; except it again be brought up by
appeal or otherwise, after another trial in the inferior tribunal.”

After a careful examination, we entirely approve of the doc-
trine in that case, and hold it to be the settled law of this court.
So far indeed from being dissatisfied with it, we cannot conceive
on what possible grounds a different doctrine could be maintain-
ed, without converting courts of record mnto courts of original
and appellate jurisdiction, and allowing them to pronounce
judgments at one term and reverse them at another, and thereby
exercise a power, neither inherent in or delegated to them. Asto
this question, this . court is not different from other courts. In-
deed, as there is no tribural to revise our acts, it is our impe-
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rative duty, in all cases, to avoid the exercise of all doubtful
powers. '

It cannot be denied that there is a right inherent in the nature.
. and organization of every court of record, to amend judgments
and process at any time, in order to attain the ends of justice
and perfect the procéedings according to the truth. as it existed at
~the time. And this right has its origin in the general power of the
court to do justice, rather than in any statute of jeofails. Mara vs.
Quinn, 6 Term Rep. 8. Dillon ws. The Mayor of Grampond. 7
Term Rep. 699. King vs. The State Bank. 4 Eng. 188.

But this is quite a differeht question from setting aside or va-
cating a judgment after the term has passed. The one is intend-
ed to perfect the.proceedings and maintain the jurisdiction of the
court, the other to destroy—the one is .to uphold. the other to
overturn.

The judgment of reversal rendered in the case of The Real Es-
tate Bank vs. Rawdon, Wright & Hatch. (5 Ark. 539,) at the July
term 1842, was not set aside nor recalled at that term. The
leave to file a motion for reconsideration, and.a written argu-
ment at thé next term, and the continuance of the cause could
not in our opinion have that effect. Nor was the judgment ever
regarded by the court as having been set aside or suspended,
because. on the 7th July, 1843, a reconsideration was granted,
and the judgment for the first time ordeved to be set aside; and
although this order was irregular, yet it serves to show that, up
to that time the ju’dgment was considered as in full force. '

In Ashley vs. Hyde & Goodrich, 1 Eng. 92, it was held that the
filing of a motion for leave to present i petition for rehearing.
or granting that leave by the court, or actually filing such peti-
tion could not have the effect of suspending the judgment of the
court. This we regard as a decisive authority on the present
question: because, although a continuance was ordered in the
case of The Real Estate Bank vs. Rawdon, Wright & Hatch, and
none in the case just quoted, yet it will readily occur to any one
that that is an immaterial circumstance, and.cannot affect the
principle decided. The two cases are similar, and identical in
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substance, because, to grant leave to file a petition for rehearing -
at a future term, would seem to be equivalent to a continuance
of the cause to that term, for otherwise the leave could not be
made available. That the court might have intended to set aside
or suspend the judgment rendered in 1842, may be admitted, but
that it was done either directly or indirectly, or that any act
equivalent to it was performed at that term, is a proposition.
which cannot in our opinion be maintained.

We are compelled by precedent and principle to declare that
the judgment of the Supreme Court in the case of The Real Es-
tatc Bank against Rawdon, Wright & Hatch, rendered the 22d
August, 1842, was valid and binding judgment, not reversed,
vacated nor suspended, and that all the action, and orders, and
proceedings of the Supreme Court with regard thereto subsequent
to the term at which the judgment was pronounced were nulli-
ties, possessing no judicial sanction, the jurisdiction over the sub-
ject matter being exhausted at that term, as was held by this
court in the late case of Cossit vs. Biscoe, 7 Eng. 95.

It may not be amiss to remark that we cannot perceive any
ground for a reconsideration, and if the judgment of the Circuit
Court was now, directly before us for revision, we should ‘have ™
no hesitation in reversing it, as did the old cou't, because it is
clear enough from all the facts that the present plaintiffs in error
gave credit to, and looked to Williamson the agent for payment,
~ doubtless preferring his responsibility to that of the Bank; and
their remedy was not against the Bank, but Williamson, indi-
vidually. Real Estate Bank ws. Rawdon et al., 5 4rk. 558.

It only remains for us to say that, as the judgment of 1842,
was valid binding and unreversed, it follows as a necessary conse-
quence that the writ of error was prosecuted with effect, and the
condition of the recognizance performed. While the defendants
in error as securities are to be held to their engagements, yet their
- liability is not to be extended by implication; and as it appears
cn the merits that they are not liable, the court correctly found
for- them, and discharged them by its judgment.

Other questions discussed by counsel with great ability, we do



9208 CASES IN THE SUPREME COURT

[JuLy

not deem it necessary to investigate or decide on the present oc-
casion, contenting ourselves with affirming the judgment of the
Circuit Court, as on the whole record we consider it to be right.

Affirmed.

Watkins, C. J., not sitting.




