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Bowen vs. Cook. fJuLy

’ Bowexn vs. Cook.

Although it is the settled law of this court, that a refusal to grant a new
trial on the general ground that the verdict is contrary to law and evi-
dence, will not be. reviewed; it is otherwise where the verdict is without.
evidence to sustain it.

Error to the Circuit Court of Ouachita county.

The Hon. Jorun QuiLLin, Circuit Judge, presiding. -
This cause was submitted at January term, 1852, by W.TKINS
& Currax, for the plaintiff. .

Hon. S. H. HEmpsTEAD, Special Judge, delivered the opinion of
the court.

This case was before this court at a previous term, (5 Eng.’
309,) and was reversed. The evidence on the second trial, if not
identically, is at least substantially the same as reported. It has.
become the settled law of this court, that a refusal to grant a
new trial, on the general ground that the verdict is contrary to
law and evidence, will not be reviewed, unless there is a total
lack of evidence upon one or more points necessary to the main-
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tainance of the action, or making out the defence. Where the
question simply is as to the weight or sufficiency of the evidence,
this court will not disturb either the finding of the court sitting as
a jury, or the verdict of the jury. Drennen vs. Brown, 5 Eng.
140. Sparks vs. Beaver, 6 Eng. 630. State Bank vs. Conway
‘ante, Mitchell vs. State Bank, ante.

These rules we are disposed to adhere to; but averse as we
are, to disturbing the verdict of a jury, yet there are cases in
which it is necessary to the attainment of justice, and to decline
that duty altogether, would imply that we regarded jurors as in-
fallible, which is far from being the fact. We would not invade
their constitutional authority, but at the same time we would not
have it understood that they are final arbiters of life, liberty and

propérty.

In the case now before the court, the verdict is without evi-
dence to sustain it, and falls within the rule above laid down,
and the judgment must be reversed.

Warkins, C. J., not sitting.




