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- MEECH vs. FOWLER.

This was a suit by a non-resident. Before its institution, Patterson, of-the
firm of Byers & Patterson, executed and filed, a bond for costs in the
firm name, leaving the day of the month of its date in blank. On motion
of defendant, the suit was dismissed for want of a-sufficient bond for
costs: HELD, that, passing over the question as to the right, of one part-
ner to execute a bond in the name of the firm, so as to bind his co-part-
ners, the bond for costs was valid as against Patterson, who executed it.

Hewp, further, that the date, though prima facie evidence of the time of ex-
. ecution, is not necessary to the validity of a deed, which takes effect from
" the time of its delivery.

Furthermore, that if the circuit court thought the bond so informal, or de-
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iectjve. as to embarrass a recovery upon it, it might, according to its dis-
cretion, have ruled the plaintiff to file a bond free from such objections,
but that the court erred in dismissing the suit.

Appeal from the Independence Circuit Court

, ByErs & PaTTERSON, for the plaintiff. The bond for costs being
executed in the name of both partners, the legal presumption
is, that both authorized or adopted its execution; and if a deed
‘be executed by one partner, in the name of the firm, with their
assent, it shall be deemed the deed of all. Story on Part., sec.
120, 121, 122, note 2. 3 Kent Com. 47-8. But it is certainly
a valid bond, as to him who did sign and seal it. Rector vs. On-
stott, 1 Ark.218. 4 Mason 232 and note. Day et al. vs. Lafferty,
4 Ark. 432,

\

FowLER, contra.

Mr. Chief Justice WaTkiNs delivered the opinion of the court.

The plaintiff in error has appealed from the judgment of the
courf below, dismissing his suit for the want of a sufficient bond
for costs. The objections to the bond appear to be, that the day
of the month of its date is left blank, and that it is given by a
firm, signed by their firm name and style under the seal. The suit
was commencement on the 18th of September, 1851, and the bond
for costs has the following endorsement, signed by the clerk;
“The above bond approved by me, September 18, 1851, and filed
before writ issued.” = On the hearing before the court of the is-
sue upon the defendant’s motion to dismiss, the plaintiff produced
the bond and endorsement referred to, and made part of the re-
cord, and the facts in evidence were, that the bond in question
had been filed before the commencement of the suit, ,and approv-
ed by the clerk of the court as sufficient; that it had been signed,
sealed, and delivered by J. H. Patterson, one of the firm of By-
ers & Patterson; that he was a resident-of this State and respon-
sible for the costs which might accrue in the suit in question;.
and that the plaintiff was a non-resident.
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The statute requires the non-resident plaintiff, about to com-
mence a suit in any circuit court, to file in the office of the clerk,
the obligation of some responsible person, being a resident of
this State, for the payment of all costs which may accrue in such
action.

The question here is not whether one partner can bind his co-
partner, by an instrument under seal, so at to make the firm lia
ble upon an obligation executed by one in their joint names, nor
is there any question as to what authority or assent by the part-
ner not signing will be sufficient to make such an obligation ob-
ligatory upon him. The bond was certainly executed by one of
the firm, and as held in Dav vs. Laffertv, 4 Ark. 430, it is good
against him. Whenever it is admitted, as decided in Ferguson vs.
The State Bank, 6 Eng 512, that the plea of non est factum goes
only to the personal discharge of the party pleading it ; and that the
party, who executed the deed, continues liable, it follows that the -
statute in this case has been substantially complied with. Neither
the defendant, nor any officer of the court, who may become inter-
ested in the bond for costs, has any right to insist that there shall
be more than one security for costs, if he be a'solvent and respon-
sible person. The case stands as if there were two securities, and
one of them for any cause not liable on the hond or irresponsible.

The date, through prima facie evidence of the time of the execu-
tion is not necessary to the validity of a deed, which takes effect
from the time of its delivery.

If the Circuit Court thought the bond to be so informal or de-
fective as likely to embarrass the defendant or the officers of
the court, in the recovery upon it of their legal demands that
would accrue in the progress of the suit, it might, according to its
discretion, have ruled the plaintiff to furnish a bond free from
any such objection, as it would, where there is a doubt of the
continuing solvency of the security; but upon the facts stated
here, the decision of the court absolutely dismissing the plaintiff’s
suit is' not, as we conceive, in accordance with strict law, or the
reason of the statute.

°

The judgment will be reversed, and the cause remanded with
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instructions to proceed therein according to law, and not incon-
sistent with this opinion.




