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BOLINGER VS. FOWLER ET AL. 

On the trial of nul tiel record to a scire facias, to revive a judgment where 
the court rejects the record offered in evidence by the plaintiff to prove 
the recovery recited in the writ, this court will presume in favor of the 
correctness of the decision, until the plaintiff in error will show to it the 
particular wherein the court below erred. 

This court cannot know what record of the original recovery may have re-
mained in the court below, except so far as the bill of exceptions may 
make, it a part of the record sent here. 

The omission of the plaintif f to produce a record of recovery, correspond-
ing in date with the judgment recited in the scire facias, amounts to such 
a variance as would authorize the court beloW to reject the evidence. 

Under our statute, a scire facias to revive and continue the lien of a judg-
ment must be issued against all of the defendants jointly, if all are living; 
and a judgment in favor of one defendant on the plea of nul tiel record 
enures to the benefit of, and discharges the others. 

Alexander vs. Steele, 13 Ark., cited and approved. 
Where a scire facias issues against two defendants to a judgment, a plea in 

abatement, by one of them, that the other was not in existence when the 
writ issued, is good. 

The want of an affidavit to a plea in abatement, is not ground of demurrer, 
but the objection should be raised by motion to strike out or disregard the 
plea.

Writ of Error to Pulaski Circuit Court. 

F. \V. & P. TRAPNALL, for the plaintiff. 

FOWLER, contra. 

Mr. Chief Justice WATKINS delivered the opinion of the court. 
This was a scire facias issued the 30th day of April, 1830, to 

revive a judgment, which, according to the recital of the writ, 
was rendered in the Pulaski Circuit Court, in favor of the plain-
ti f f , against the defendant, on the 25th day of October, 1835. 
The defendant, Lee, pleaded nul tiel record and payment upon
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which issues were joined. The defendant, Fowler, pleaded in 
abatement ; first, that at the time of suing out the writ of scire 
facias, there was no such person in being as the plaintif, f, Bolin-
ger : second, that the scire facias was issued more than ten years 
after the rendition of the judgment, without any leave of the 
court being obtained for its issuance: third, that it was so issued 
without any previous motion in court, supported by af fidavit 
that the judgment still remained unsatisfied. A demurrer being 
sustained to the plea in abatement, no further defence was inter-
posed by Fowler. Upon the trial of the issue' on the plea of nul 
tiel record interposed by the defendant, Lee, court rejected 
the record offered in evidence by the plaintiff, to prove the re-
covery recited in the writ : and the 'record so of fered is set -out in 
the bill of exceptions taken by the plaintiff. 

The court below having rejected the evidence, we are bound 
to presume, in favor of the correctness of its decision, until the 
plaintiff in error will show to this court the particular wherein 
the court below erred. We cannot know what record of the 
original recovery may have remained in the court below, ex-
cept so far as the bill of exceptions has made it a part of the re-
cord sent here. The only evidence appearing in the bill of ex-
ceptions, is what purports to be the record entry of a judgment 
entered nunc pro tunc, as of a previous term in favor of Bolinger 
v. Fowler and Lee, as his security in appeal, but no other pro-
ceedings are shown nor does it appear in what court or at what 
time the judgment was rendered. Conceding everything in favor 
of the jurisdiction of the court rendering the judgment sought 
to be revived, both as to .the subject matter and the parties, the 
omission to produce a record of recovery corresponding in date 
with the judgment, as recited in the scire facias, amounted to such 
a variance as would authorize the court below to reject the evi-
dence. 

Although if there be a judgment against two or more, no good 
' reason can be preceived, why the plaintif f may not bring his ac-
tiOn of debt, upon the judgment against any one of • them sepa-
rately, yet it seems the statutory proceeding to revive and con-



OF THE STATE OF ARKANSAS. 	 99 

TERM, 1853:1 

tinue the lien by scire facias, must be against all jointly, Greer vs. 
The State Bank, 5 Eng, 456, unless one of the defendants be 
dead, Finn, vs, Crabtree, 7 Eng. 597. But being sued jointly, 
whether in any ordinary action, or by scire facias is immaterial, if 
the defence be such as necessarily enures to the benefit of both de-
fendants. So that, when Lee had judgment in his favor, upon 
the plea of nul tiel record, both defendants must have been dis-
charged from the action.' 

The last two pleas of the defendant, Fowler, were demurrar 
ble according to Alexander vs. Steele, at January term 1853 ; but 
the matter set up in his first plea was sufficient to abate the writ. 
See 1 Chitty Plead. 448, and cases cited. Any objection to the 
plea because not sworn to, was only available on motion to 
strike out or disregard it. If the facts be well pleaded, the office 
of a demurrer, which admits them to be true, is to question their 
legal suf f iciency. 

The judgment is affirmed.


