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BrownN vs. HuTcHINGS.

An endorsement upon a note of a part payment in cash or labor, &c., with
evidence a/iunde that such endorsement was made before the note was
barred, and when it was against the interest of the holder to make it, is
prima facie evidence of such part payment having been actually made, in
the absence of rebutting evidence of facts and circumstances to repel the
presumption of such part payment thereby raised.

Appeal from Pulaski Circuit Court.

The Hon. W. H. Fiewp, Circuit Judge, presiding.

EncurisH, for the appellant. Part payment will take a note out
of the statute, or form a new point from which the statute will
run again; and it may be established by proving that the holder
of the note endorsed a credit thereon before the note was barred,
and when it was against his interest to make such endorsement.
Alston vs. State Bank, 4 Eng. R. 455 and cases cited.

BERTRAND, contra, admitting that part payment will take a
case out of the statute, contended upon.the authority of Alston

1
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zs. State Bank, 4 Eng. 455, that it must be shown that the “part
payment was expressly made and appropriated by the debtor,”
not merely that the creditor so endorsed such payment.

Mr. Justice ScotT delivered the opinion of the Court.

On the 24th March, 1851, Brown sued Hutchings before a jus-
tice of the peace, on a note for $31.15, payable the 11th day of
April, 1845, with interest at the rate of 10 per centum per an-
num, from the 8th of September, 1841, and obtained a judgment.
Hutchings appealed to the Circuit Court of Pulaski county, and
upon a trial de novo judgment was rendered for Hutchings, and
Brown appealed to'this court, having taken a bill of exceptions
to the ruling of the Circuit Court in excluding certain testimony,
and for alleged improper instructions to the j jury.

In the latter court, as well as in the former, non assumpsit and
the statute of limitations were interposed, and upon the trial of
the issues formed in shott by consent, Brown, after having read
in evidence the note sued on, proposed, in the language of his
bill of exceptions, to read to the jury an endorsement on the
back thereof, in these words: “Rec’d two dollars, 59 cents 01_1
this note, in recording, &c., in 1848;” and to prove aliunde that
said endorsement was made on the note by the plaintiff before
it was barred by the statute of limitation; but the court refused
to admit such evidence, deciding that an actual part payment
rsust be proved, and rejecting said endorsement, and the testimo-
ny proposed by the plaintiff to show that it was made before the
note was barred: and upon this decision plaintiff closed his case,
excepting to the decision of the court in so excluding such evi-
dence. - And thereupon, the defendant offering no evidence, the
court told the jury to take the case and find from the face of the

" note whether it was barred or not, and that they had nothing to
do with the endorsement thereon. To -all of which the plaintiff
excepted.”

The endorsement, accompanied with thelproposed evidence

aliunde, was competent ; because it conduced to establish the fact
of the alleged part payment. Not that the endorsement of a cre-
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dit in any case of itself removes the statute bar; it has no such -
effect, but it is merely evidence to. be considered by the jury
among the circumstances going to show. an actual part payment.
And when proven to have been actually made by the lawful hol-
der of the note, within the statute bar, it is admissible in evidence
upon the general ground that at the time it was made, it was
against the interest of such holder to make it. Its effect, when’
sc admitted, as has been several times holden in this court,
(Woods ws. Wyld, 6 Eng. R.758. Statet Bank vs. Woody et al.,
. 5 Eng. R. 641) is to make a prima facie case for the plaintiff in
.the absence of other evidence to repel the presumption raised
thereby. If other facts and circumstances shown in evidence re-
* pel these presumptions, the plaintiff must necessarily make fur-
ther proof of the alleged part payment; otherwise he must fail.

In the case of The State Bonk ws. Woddy et al., those presump-
tions were repelled, and the prima facie case, which would have
been otherwise for the Bank, was overset by the additional testi-
- mony, which was introduced in her behalf.

So, in any case, if circumstances tending to show that the en-
dorsement was not made bona fide, appear in the evidence ad-
duced on either side, they should always be considered by the
jury in coming to their conclusion whether or not an actual part
payment was in fact made, as alleged and attempted to be pro-

- ven by the endorsement, as a medium of evidence. If, for in- A
stance, a very small credit endorsed, was proven to have been
made the day before the bar was complete on a large debt, this
circumstance would be worthy of some consideration by the jury.
Like any other fact, it is the especial province of the jury to de-
termine from the evidence adduced before them, whether in such
a case the part payment alleged was actually made. If they
find that it was made, then in the absence of facts and circum-
stances in proof to the contrary, they would be authorized to find
that it was appropriated by the debtor to the part payment of the
debt upon which they had found it was paid. And on this foun-
dation would be authorized to find a promise. by the debtor to
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pay the balance of that debt, which promise, by force of the law
removes the statute bar interposed as a defence.,

. In the case at bar we have said that the endorsement in ques-
tion, accompanied by the evidence aliunde offered, was admissible
in evidence, because it conduced to prove the alleged part pay-
ment. This is certainly true in the case of a credit endorsed
generally, or endorsed as paid in money, and we can conceive of
e sound reason why the rule should not apply as well when the
payment is endorsed as having been in labor and services, as in
property, or in a note or an account, which would otherwise be.
matter of set off. Because, in either case, to enter a credit with-
in the statute bar would be equally against the interest of the
creditor, and it is manifest that, in all these cases, greater. facility
weuld be afforded the defendant to repel by proof the prima
jacie case made against him, as in this case, that Brown did not
cwe him the amount credited, or that he had never consented to
such an appropriation of it, than when the endorsement might
werely purport to be a credit generally, or one because of the
payment of money. : ‘

We think therefore that the court erred both in excluding the
testimony and in giving instructions to the jury.

Let the judgment be reversed, and the cause be remanded to
be proceeded with.




