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ELLis vs. DUNHAYM.

Where a bond is assigned before due the holder, to recover against a re-
mote assigndr, must make demand, and give notice of non-payment, as
at the law merchant. But if assigned by several endorsements after due,
the holder may, by seasonable demand and notice, hold his immediate en-
dorser liable, but not a remote endorser as to whom the period of dili-
gence had elapsed. . -

When a bond is assigned after due, the nature of the contract is ennivalent
to the drawing of a new bill by the endorser upon the maker, who stands
as acceptor of it, in favor of the endorsee, and payable on demand. And
in order to charge the endorser, the endorsee must use reasonable dili-
gence in demanding payment of the maker, and give notice of non-pay-
ment, as at the law -merchant. ’

Note to defendant dated 20th QOctober, 1846, at 6 months, assigned to H., on
12th June, 1847, and by him to plaintiff, 10 November, 1848, and notice
of demand, and non-payment, 25th April, 1849. Herp that the delay of
presentment, for so great a lapse of time unexplained, amounted to gross
negligence, and Jones vs. Robinson, 6 Eng. approved.

Writ of Error to Fulton Circuit Court.
The Hon. W. C. Scort, Circuit Judge, presiding.

Famrcnip, for the plaintiff, contended that the court erred in
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the instructions given ; and that notice to the assignor of the non-
payment of the hond assigned after due. given the day previous
to the institution of the suit, and nearly two vears after the as-
signment, was insufficient to charge the assignor: that notice of
demand and non-payment must be given within a reasonable
time, (Ruddell & McGuire vs. Walker, 2 [ng. 439. Joucs vs. Rob-
inson, 6 ling. 509. Berry ws. Robinson, & John. 122. Bavs vs.
Paiton, 3 B. Mon. 228. 3 Kent 93. -Leavell vs. Putnam, 3 Coms-
497} and that the reputed insolvency of the maker did not dis-
pense with the necessity of demand and notice, to charge the as-
signor.  Bavlex on bills. 155 Esdale vs. Sowerby. 11 East 114,
Jackson vs. Richards. 2 Caines 343, 3 Kenr (6 ed.y 110, French vs.
Bank of Columbia. 4 Cranch. 162, Dawvis vs. Francisco, 11 Mo.
Rep. 574.

Mr Chief Justice WaTkinNs delivered the opinion of. the court.

Leaving out of view extraneous matters, the material facts, as
admitted or proven, on this trial of the cause. appear to be as
follows: One Malone made his writing obligatory for the pay-
ment of money to Ellis, (the defendant below) dated October 20,
1846, and due six months after date. On the 12th of June 1847 and
after the obligation became due. Ellis assigned it to one Hough,
who, on the 10th of November. 1848, assigned it to Dunham .the
plaintiff below). Hough and Dunham. respectively demanded
payment of Malone who.did not pay, but when such demands
were made. does not appear; nor does it appear that any notice
of the demands upon Malone, and his refusal to pay, was given
to Ellis, until the day before the suit was commenced, when he
was notified in writing, by Dunham, of such demands and refusal.
and that he would be held liable upon his assignment. The suit
was commenced on the 26th day of April, 1849. The parties
lived in adjoining counties, the defendant about fifty miles, and
Malone about fifteen miles from the plaintiff below. We take
the fact, about which there was conflicting testimony, to be found
by the verdict, that at the time of the assignment by the defend-
ant to Hough, Malone the obligor was insolvent.
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Among the various instructions asked for by both parties, the
court, on the nsotion of the plaintiff, and against the objection of
the defendant, charged the jury, to the effect, that if they believ-
ed from the evidence that Malone, the maker of the bond, was
insolvent at the time the assignment of it was made by Ellis to
Hough, the assignment was an original guaranty of the payment
of the bond, and the defendant’s liability was fixed instantly, and
the assignee was not bound to make demand of payment from
Malone and give notice of non-payment, because he would not
be required to do a useless act. Also, that if Ellis assigned the
bond after due, such an endorsement was an original undertaking
on his part, that the bond should be paid, and that no demand of
pavment of Malone, or notice of his refusal to pay, was neces-
sary to fix the liability of Ellis. Also, that the bond being assigned
after due, if they believe that both Hough and the plaintiff de-
manded payment of Malone, and he refused payment, and that
the plaintiff gave the defendant notice of the demand upon the
maker, and his refusal, at any time before the commencement
of the suit, it was sufficient to fix the defendant’s liability. On
the other hand the court, at the request of the defendant, refused
to instruct the jury, to the effect that the defendant could not be
made lable on his assignment, unless the plaintiff had given
him reasonable, or due notice of non-payment by the obligor:
also, that if the jury believed from the evidence that the holder
used no exertions to collect the note for several years, he there-
by discharged the endorser. '

These instructions would seem to have been given and refused
under an entire misapprehension of the law. If the plaintiff
sought to recover under what may be called the old law of as-
signments—see Morse vs. Johnson, decided at January term, 1853,
he could only do so against his immediate assignor, upon the
contract of assignment, by showing that he had used due dili-
gence in suing the obligor or party primarily liable, and in prose-
cuting him to insolvency, not reputed but legal insolvency, evi-
denced by discharge under the insolvent acts from arrest upon
ca. sa., or a return of nulla bona.
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But the assignee in this case, in order to recover against a re-
‘mote assignor, between whom and himself, there was no privity
of contract, must have availed himself of so much of the statute
of assignments of 1837, Digest, Title, Assignments, sec. 9 as is
introductory of the law merchant and of its analogous rules.

The bond here being assigned after due, the nature of the con-
tract is that the endorsement is equivalent to the drawing of a
new bill by the endorser upon the maker or obligor, who stands
as acceptor of it, in favor of the endorsee, and payable on de-
mand. And in order to charge the endorser in such case, his
contract being conditional upon receiving due notice of non-pay-
ment, as at the law merchant, the assignee or endorsee(for un-
der this statute they seem to be convertible terms) must use rea-
sonable diligence in presenting the bond or note, to the maker
for payment. The time and manner of giving the notice would
be governed by the rules of the law merchant in similar cases.
What would be reasonable diligence in making the demand of
payment, might often be a mixed question of law and fact for the
jury to determine, under the instructions of the court and accord-
ing as they may find the facts proven. But, as held in Jones vs.
Robinson, 6 Eng. 511, the delay of presentment for so great a
lapse of time in the case, not explained or accounted for, amount-
ed to gross negligence, and there being no question about this, as
a matter of fact, the court below should have charged the jury
what the legal conclusion was, viz: that the plaintiff had failed
to use due diligence. No matter when the demand of payment
was made, it was nugatory and unavailing to charge the assign-
or without notice to him of the non-payment, and the case here
stands as if there had been no presentment or demand of pay-
ment, until the day before the suit was brought, nearly two years
after the assignment by the defendant to Hough.

Under the statute, where the bond, bill or note, is transferred.

before; due, the holder, by using due diligence, may hold liable
all or any of the prior parties. But where the transfer is after due,
we apprehend that it is each separate endorseiment or assignment,
that is equivalent to the drawing of a new bill, unless indeed, all
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the transfers are niade within the period of diligence, which the
law would require at the hands of the first assignee; in other
words, an over due bond or note, cannot be transferred by vari-
ous successive endorsements, at distant intervals of time, so as
to subject all prior. parties in one common liability to the last
endorsee, as would be the case when negotiable paper, payable
at a fixed time, is endorsed before due. Supposing it to be law.
that if Hough, the first assignee, by a reasonable demand upon
the maker for payment, and notice of non-payment to the de-
fendant, his immediate assignor, had thus fixed his liability upon
the contract of assignment, any subsequent assignment of the

‘bond or note by Hough, would transfer that liability along with
it as a chose in action to remote assignee, yet it does not fol-

low that the first assignee of a note, past due, having failed to
fix the liability of his assignor by due presentment and notice of
non-payment, can by an assignment of his awn, confer any au-
thority upon a second assignee, to revive or renew the condi-
tional liability of the first assignor, which, by such neglect had
become discharged. Under these circumstances, the plaintiff
below, by prompt demand of payment of the original maker
and notice of non-payment to Hough, his immediate assignor,
might have held him equally liable with the maker or obligor,.
and this, we think, would be giving to thé statute quite as liberal
and beneficial construction as it is susceptible of : but without
changing the whole character of the contract, the demand and
notice to Hough would not make the defendant liable, unless due
notice of demand and refusal had been given to him. What is
due notice in such case would be ascertained by regarding him
as the drawer of a sight draft upon the maker, and so any ques-
tion of reasonable diligence on the part of the payee, or any hol-
der of such draft, would be determined as at the law merchant:

It does not seem necessary to notice any other errors, that -
might be considered as appearing on this record. The judgment
will be reversed and the cause remanded for trial anew.




