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DooLEY ET AL. Ex. vs. DOOLEY ET AL.

The ‘final settlement of Executors with the Probate Court, is a record which
cannot be impeached in a collateral proceeding, but only by a direct pro-
ceeding in chancery for fraud.

Irregularities in such settlement may render the proceedings %rroneous and
voidable; but until they are avoided they are entitled to the same credit
as if in all respects regular. )

And so legatees, to whom the legacies have been paid, will not be permitted
to question the settlement made by the executors with the Probate Court,
on a bill by the éxecutors against them to refund, without making a di-
rect issue by cross bill as to the validity of the settlement.

And if such defence be set up in the answer, and the Circuit Court sustain

" a demurrer to so much of the answer, and the defendants fail to appeal,
no evidence tending to sustain such answer will be before this court.
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Appeal from the Circuit Court of Lafavette county in Chancery.
The Hon. Josiau Gourp, Circuit Judge, presiding.

Argued and submitted at the January term, 1830.

Warkins & CurraN, for the appellants. As the defendants did
not appeal, no question is presented' to this court as to the suffi-
ciency of the cross bill .. and the only matter for enquiry is wheth-
er a final settlement in the Probate Court can be impeached and
opened by an answer without a bill. The settlement in the Pro-
bate Court. is conclusive, and cannot be impeached in a collate-
ral proceeding (Borden et al. ws. State use of, 6 Eng. 519.) And
the defendants are entitled to no relief beyond what the scope of
the bill will afford—any further relief could be obtained only by

a cross bill.  Pattison vs. Hull, 9 Cow. R. 756. 4 Ala. 452, 5 Ib.

562. 3 Stew. R.233.

“Pixe & Cummins, contra.  The facts set up in the answers are
such as might be set u;‘) to defeat the recovery; inasmuch as they
directly attack the whole foundation of the right set up in the bill;
and- no cross bill was necessary. Avliffe vs. Murrav, 2 Atk. 58
Story, Eq. Pl. sec 391. 6 Paige, 288. »

Where a Probate Court does not act upon particular items, or
property is concealed, or not brought into account, the settle-
ment may be enquired into as to them. 14 Pick. 405. 7 Ib. 1.
O Ib. 222. And by the statute then in force (Steel & McCamp.
Dig. p. 71, sec. 35.) the accounts of the executor is conclusive
only so far as he shows payments made in pursuance of appor-
tionments made by the court.

Mr. Justice WALKER delivered the opinon of the Court.

The bill in this case is filed to compel the defendants, who are
the legatees under the will of Thomas Dooley, to refund to com-
plainants, the executors of said estate, so much of the specific
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degacies paid over to them as may be necessary to pay $879 42,
a balance in favor of the complainants, upon final settlement of
the estate.

The defence to these allegations was, not that defendants were
not the legatees, or had not received the specific legacies; nor
was it that no settlement had been made with the Probate Court
showing that such balance was due to the complainants. But
they attempted to set up in defence against the bill that the set-
tlement made with the Probate Court was unjust and fraudulent,
and upon this point have introduced a mass of evidence, tending
to prove that the complainants had not charged themselves in

settlement with a large amount of monevy and property, which *

came to their hands, and for which they were accountable as
executors.

Under the issue thus formed the main question 1s, as to whether
the eyidence was or not admissable to show a different state of
accounts from that presented by the record. If the defendants

had filed a cross bill alleging fraud, accident, or mistake in the

settlement, and thereby made a direct issue upon the validity of
the settlement, there is no doubt but that the evidence tending to
prove such fraud might have been admitted: but such was not
the case. And as so much of the answers as was intended to
present this issue in the nature of a cross bill, was stricken out
by demurrer, the simple question arises as to the admissibility of
the evidencé (on collateral issue) to contradict the record evi-
dence of settlement. This, we think, could not be done, because
* it.was the record evidence of a settlement made by a court of
competent jurisdiction, and must be received as conclusive evi-
dence of the state of accounts and the balance due, until falsified
by a direct proceeding putting in issue its truth.

It is not sufficient, in order to admit such evidence, to show
that the proceedings, under which the settlement was made, were
irregular, as for instance {(as in this case) where it does not ap-
pear that notice was given of the time and place of -settlentent.
as required by the statute. Such irregularities may render the
proceedings erroneous and voidable; but until they are avoided;




|
OF THE STATE OF ARKANSAS. 125

Term, 1853.] Dooley et al. ex. vs. Dooley et al.

unless absolutely void, they are entitled to the same credit as if
in all respects regular. Borden vs. State use &e., 6 Eng. 519.

But the defendants contend that as the settlement in this case
was made under the territorial statute which does not deny the
right to impeach the settlement when made, unless by bill in
chancery for fraud, as our p}'esent statute does, that therefore
such settlement may be impeached and falsified in a collateral
proceeding. If this position be true, then in every instance
where there is no express statute forbidding it, the truth of .a re-
cord might be impeached in a collateral proceeding by extrinsic .
evidence; and the distinction’between parol and record evidence
broken down. So far from this, in the absence of any statute
upon the subject, we do not hesitate, upon general principles of
law, to hold that the record evidence of settlement can only be
impeached by a direct proceeding in chancery for that purpose.
So long as it remains a record, it is to be held as conclusive evi-
dence of.the facts therein -contained. It follows, therefore, that
the whole of the evidence offered in this case to show a different
state of accounts from that shown by the record, was irrelevant
and inadmissible.

If the defendants had appealed from the decision of the court,
in sustaining a demurrer to so much of their answer as was in-
tended as a cross bill, the question as to its sufficiency would
have been presented for our consideration; but as they have not
complained of that decision as error, it becomes unnecessary for
us to examine that point. Indeed the scope of our inquiry is
limited to an enquiry as to the equitable rights of the complain-
~ants, upon facts which are, in effect, admitted by the answers to
be true, for the denial of the truth.of the settlements in effect,
amounted to nothing. ’ )

The complainants, upon the facts properly admissible under
the issue were clearly entitled to relief, and the Circuit Court
erred in dismissing their bill with costs.

‘The decree of the Lafayette Circuit Counrt in chancery. must be
reversed, and the cause remanded with instructions to render a
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decree herein, in favor of complainants in accordance with the
prayer of their bill




