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JONES ET AL. VS. STATE USE OF POPE COUNTY 

ln an action upon a collector's bond for collecting and failing to pay over 
county revenue, the declaration must aver either that the collector had 
settled with the county court, and failed to pay the amount due; or that 
he, failed to settle, and the county court had proceeded to adjust his ac-
counts; and render judgment against him.
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An adjudication by the county court is conclusive evidence against the sei 
curities, as well as the collector in an action upon his bond in the Circuit 
Court. 

It appearing from the transcript of the record, that the return to the orig-
inal writ is regular but not signed by the sheriff, and the judgment being 
by default, this court would, ex-officio, award a certiorari in order to af-
firm.

Writ of Error to Pope Circuit Court 

The Hon. W. H. FEILD, CirCuit Judge, presiding. 

S. H. HEM PSTEAD, for 
versed, because it does 

. were served with proces 
4 Eng. 21.

the plaintif fs. The judgment must be re-
not appear that the plaintiffs in error 
s. 1 Ark. 50, 2 Ark. 26. 1 Eng. 453. 

The truth of the breaches should have been found; and for this 
error, the judgment must be reversed. 2 Ark. 382. 3 Eng. 477. 
ib. 353.	 4 ib. 362. 5 ib. 258. 

Mr. Chief Justice WATKINS delivered the opinion .of the Court. 
This is an action upon a collector's bond, brought against the 

sheriff and ex-officio assessor and collector of taxes of Pope 
county, and his . securities. After setting out the bond and con-
dition of the breach assigned is "that the said John W. Jones did 
not well and truly collect and pay over the said sum of thirteen 
hundred and seventeen dollars and seventy-seven cents so order-
ed to be levied for the purpose of revenue of the said county.of 
Pope," . whereby the said writing became and is forfeited, SEc. 

The endorsement on the writ would show a regular service on 
the defendants, but it does not appear to be signed by the sheriff. 
For this apparent diMinution a writ of certiorari would be award-
ed ex-officio, if necessary in order to affirm. The entry of the 
judgment is quite inartificial, leaying it doubtful whether the de-
fendants appeared, so far as to waive the necessity of a jury to 
enquire into the truth of the breaches, and assess the dama-
ges, and consent that they should be assessed by the court sit-
ting as a jury, though that seems to be the purport of the entry. 
And so, 'presuming everything possible in • favor of the court
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:below, it might be gathered from the whole entry, that the court 
heloW ascertaining the defalcation of the collector tO be $113 
OS, and the penalty accrued upon it, to be $226, intended to give 
judgment for the . penalty of the bond. and that execution be 
awarded for the amount of the damages assessedctogether with 
the accruing forfeiture of five per cent. per month upon the 
amount of the original defalcation from the rendition of the judg-
ment until the same should be paid and satisfied with costs, &c. 
But waiving the consideration of those matters assigned for 
error, the judgment will have to be reversed upon the third as-
signment which questions the suf ficienc y of the declaration. 
Upon the principle adjudged by this court in the case of Outlaw-

vs. The Governor, 5 Ark., 468, relating to the mode of ascertain- • 
ing and fixing the liability of the principal and securities upon 
an administration bond, it was necessary for the declaration in 
this case to contain an averment, either that the collector had 
settled with the county cOurt and failed to pay over the amount 
due, Dig. Title, REVENUE OF COUNTIES, secs. 6 and 7, or that he 
failed to settle, and that the county court proceeded to adjust 

' his accounts, and finally proceeded to render judgment against 
'him; for the amount due, with penalty added thereto, and fifty 
per centum per annuin thereon. ib. sec. 34, et seq. Carnall vs. 

'Crawford count y, 6. Eng. 624. Trice vs. Crittenden co., 2 Eng. 

159. 
The county court is the forum where the liability of the collec-

tor, upon which.that of his securities depends, is to be ascertain-
ed and evidenced by its records. An adjudication in the forum 
is conclusive evidence against the securities, as well as the col-
lector, in an action upon his bond in the Circuit Court. There. 
can be no liability upon the collector's bond without such adjudi-
cation unless the Circuit Court can, in an action upon the bond 
draw to itself, in a collateral way, a jurisdiction to investigate 
and settle the accounts of delinquent officers for the collection of 
revenue, which appropriately belongs to the county courts. 

• The judgment will be reversed. and the cause remanded to the 
court below, with leave to be further proceeded in. if the plaintif f
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shall file an amended declaration within such time as may be 
allowed by rule of that court, the defendants being considered as 
having due notice of the pendency of the suit.


