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ARNETT vS. ARNETT ET AL.
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The slaves of the husband were levied upon and taken into possession by
the sheriff, under a writ of execution; before the return day the husband
died ; and the slaves were sold under the execution after his death: Held,
That the husband was not so seized and possessed of the slaves at the
time of his death, as to entitle the widow to dower in them.

Appeal from the Circuit Court of Hempstead C(‘mnt_\v, tn Chancery
The Hon. Jou~ QuiLLEN, Circuit Judge, presiding.

Argued and submitted at the January term, 1832.
HEeMPsTEAD, for the appellant.

\
Watkins & CurraN, contra.

Mr. Justice WALKER delivered the opinion of the Court.

The complainant filed her bill against the heirs, and the ad-
ministrator of the estate of William Arnett, and against Ephraim
Myrick and Sheridan W. Williams, in which she alleges that she
1s the widow of said iitestate, who died seized and possessed of
two slaves, Green and Edy, in whom she claims a dower interest.
The heirs and administrator do not contest the complainant’s right
to dower ; but Myrick and Williams, who have-the slaves in pos-
session, assert title to them as purchasers at judicial sale.

By an agreed statement of the facts signed and entered of re-
cord, it is admitted that the slaves were duly levied upon and
taken into possession on the first of January, 1849, under a valid
execution against the intestate: that after the levy and befare
the return day of the writ, on the 22d January, 1849, the intes-
tate died: that afterwards, at a regular sheriff’s sale, the defend-
ants, Myrick and Williams, bought and paid for the slaves, and
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took them into possession. All other facts conceded, the ques-
tion of contest was whether the intestate was so seized and pos-
sessed of the slaves at the time of his death as to entitle the widow
to dower. The court below decided against her right to dower,
and dismissed her bill. And in this she alleges there 1S error.
I

The statute, Dig. ch. 59, sec. 20, provides that, “A widow shall .
be entitled, as part of her dower, to one-third part of the slaves,
whereof her husband died seized or possessed, during her natu-
ral life, and one-third part of the personal estate in her own
right.”  This section, unlike that which allows dower in real es-
tate, limits the wife’s right to dower to the slaves of which the
husband was, at the time of his, death, seized or possessed, and
cuts off all claim to dower where the slaves have been disposed
of prior to his death, and this without her co-operation, or assent.
The whole question then turns upon the effect of the levy, which,
although insufficient to divest the defendant in execution of title
to the property levied upon, for that does not pass until after sale,
does, when made on personal estate, disseize the -defendant and
dispossess him of the property levied upbn; for whether the offi-
cer takes the property intd possession or not, it is, in contempla-
tion of law, in his custody; he is responsible for it, and has a
right to hold it against the claims of the defendant in execution,
and all others. Tt is taken in satisfaction of the debt, and is held
and taken as such until sold, or the levy is otherwise discharged.
The levy, in this case, was not only a disseizin in law, but also
‘in fact, for the property was not only actually taken out of his
possession, but beyond thé control of the defendant, or his power
to reclaim or reduce it to possession by mere force of legal right.

The defendant in execution, therefore, had not at the time of
his death, such seizin or possession as to entitle the complain-
ant to dower in the slaves, and consequently there was no error
in the decree of the court below.

Decree affirmed.

Warkins, C. J., not sitting. in this case.



