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FiELD vs. RiNGo.

A party contracting to perform duties requiring art and skill will be held re-
sponsible for loss or injury resulting from want of skill.

A contract to perform the duties of a deputy clerk implies a contract to perform
them in a skillful and elerklike manner. A plea therefore by the principal
clerk at the suit of his deputy on such contract for compensation, that he per-
formed the duties in so careless, bungling and megligent a manner that his
services were of no value to the principal is good on demurrer.

The defendant in such case cannot plead by way of set-off, that the plaintiff is
indebted to him for money lent and advanced, had and received, or due on ac-
count stated: but is driven to a cross action.

An averment in the declaration that the plaintiff entered upon and performed
the duties stipulated on his part, according to contract, is as broad as a direct
negative of sickness or inability to perform the duties.

In an action upon a contract for a certain portion of the fees and emoluments
of an office, a plea that the fees had not been collected, is a negative plea and
imposes the burden of proof upon the plaintiff.

The verdict covers all the issues, and if there be no proof to sustain all the
material issues, the verdict will be set aside.

Writ of Error to the Circuit Court of Pulaski County.

TaIs was an action of covenant determined in the circuit court
of Pulaski county at the June term A. D. 1845.

William H. Ringo sued William Field upon the following con-
tract: ‘It is agreed this 23rd day of March, A. D. 1840, between
William Field and William H. Ringo, both of the city of Little
Rock and State of Arkansas, in manner following, to wit: The
said William H. covenants and agrees to act as deputy clerk for the
said William Field and perform the duties and services belonging,
in and about the clerk’s office of the district and cireuit courts of
the United States of America and for the district of Arkansas from
the day and date hereof until the termination of the March term of
the said circuit court and the April term of said district cdurt, to
be holden in and for the year of our Lord one thousand eight hun-
dred and forty-one (1841) if so long both parties live. In consid-
eration of the services as such deputy, the said William Field cov-
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enants and agrees to give and allow the said William H. one half
of all the fees, per diem, emoluments and profits belonging, aceru-
ing and arising in and about the aforesaid clerk’s office during the
time above supecified for such deputyship to last: Provided, never-
theless, that if the said William H. fall sick and be thereby render-
ed unable to perform the duties and services aforesaid during any
portion of the above named time, he shall not be barred from hav-
ing, receiving, obtaining and collecting the one half of the fees,
and services and receive the fees, emoluments and profits afore-
said, up to the time of the happening of such disability, and that
when the said William H. should be able to perform the duties
and services andreceive the fees, emoulments and profits afore-
said, from the time of such resumption until the termination of the
aforesaid March and April terms of said courts.”’

The declaration set out the contract, averred that the plaintiff
entered upon the services and performed the duties of the office
according to the agreement, and negatived the payment of the
fees, &c., and performance of the contract by the defendant. The
defendant demurred to the declaration, and assigned for cause,
that the declaration did not negative the sickness and inability to
perform the duties of the office by the plaintiff; but the court over-
ruled the demurrer. The defendant then filed eight pleas.

1st. That he had paid the plaintiff ore half of the fees, &e., and
had performed the covenant.

2d. That the plaintiff had failed to discharge the duties &e.,
and had broken his covenant.

3d. That the plaintiff had performed the duties of the office in
so0 careless, bungling and negligent a manner that his services were
of no value or benefit to the defendant.

4th. That the plaintiff did not perform the duties of the clerk’s
office according to the articles of agreement.

5th. That the plaintiff while acting as deputy had received and
converted to his own use more than one half of the fees, &e.

6th. That the fees &c., have not been collected by the defendant
or otherwise.
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7th. That the plaintiff is indebted to the defendant in a greater
amount for money lent and advanced, had and received; and on
account stated, and an offer to set-off.

8th. That the plaintiff was sick and unable to perform the
duties of the office according to agreement.

The plaintift filed a general replication to the 5th plea, and de-
murred to the others. Demurrers sustained as to the 3d and 7th
pleas and overruled as to the rest. General replication to the pleas
adjudged good, and issue. The cause submitted to a jury; verdict
and judgment for the plaintiff: motion for a new trial by defend-
ant; overruled by the court: The defendant has excepted and has
brought the case into this court by writ of error.

HeMpsTEAD & JoHNSON, for the plaintiff. 1. The stipulations in
the covenant were dependent on each other, and amount to this,
that Ringo engaged to skillfully and faithfully perform the duties
of deputy clerk on his part, in consideration of which Field stipu-
lated to allow him one half of the emoluments of the office. Every
thing tending to show that he did not perform the services at all or
that he performed them in an improper or unskillful manner,
could be pleaded and proved. The court therefore erred in sus-
taining the demurrer to the third plea, and also in rejecting the
matters offered to be established by the plaintiff in error.

o9nd. The real meaning of the covenant is that Ringo should
receive one half of the profits and emolument of the office; and he
was therefore bound to bear one half of the losses. He could not
claim one half of fees uncollected, or, in other words, one half of
fees chargeable on the books in the clerk’s office, because that would
be to throw the whole burden of loss on Field, and whereby Ringo
would reap more than one half of the profits.

3d. The jury ought to have charged Ringo with one half of the
amount due on the certificate of the Marshal, and with the whole
of the amount paid Watkins; but instead of doing so they threw
the whole loss on Field.

4th. The proof shows that the verdict of the jury ought not to
have exceeded two or three hundred dollars and as it is a clear
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matter of caleculation, the court erred in overruling the motion for
new trial.

RiNgo & TraPNaLL, contra. The defendant in error presents
and relies upon the following points, as sustaining the adjudication
of the circuit court, viz:

Ist. That the covenants contained in the agreement upon which
this action is founded, are, in every legal view thereof, independent
covenants,

2d. The covenants being independent, the third plea (if true)
presents no bar to the action; but discloses facts constituting a
right of action in the plaintiff in error for the recovery of dam-
ages, founded on the implied covenant of the defendant in that be-
half, consequently the demurrer thereto was correctly adjudged:

- independent of which this plea is fatally defective.

3d. The 7th plea could not, according to the rules of law, be
pleaded in such action—the damages claimed by the action being
unliquidated and uncertain. The adjudication in respect thereof
was correct.

4th. The new trial was properly refused: the verdict being
well authorized by the testimony adduced on the trial, the sum
found thereby being in fact less than in striet justice it should have
been upon the testimony, or, at least, it is less than the testimony
would have well warranted.

5th. The plaintiff in error has no right to complain of the
court’s excluding from the jury a portion of his answer to the bill
of discovery filed by the defendant in error. 1st. Because that por-
tion of said answer was previously thereto stricken out on the. ex-
ceptions thereto filed and taken by the defendant, and constituted
no part of the answer when the answer was read to the jury, the
whole of which as it remained after it was corrected on exceptions
thereto taken, was read: and the portions so stricken out, but
offered to be read, and excluded from the jury, cannot, in -this
aspect of the case, receive any greater or different consideration,
than other gratuitous and uncalled for declarations and admissions
of the plaintiff in error. 2d. Because in point of law no part of
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said answer was legitimate proof for the plaintiff in error, he hav-
ing previously answered the petition for discovery by filing in the
case certain certificates and statements, which were received by
the defendant in error and the court, by consent of the parties
entered on the record of the court, as a sufficient answer to said
petition, which original answer had been read to the jury by the
defendant in error, who had expressly refused to read the said last
answer to said petition, which was wholly uncalled for and alto-
gether gratuitous, and ought never to have had a place in the
records of this court. 3d. The defendant in error declining to read
said gratuitous answer and every thing connected therewith, the
law will not suffer the plaintiff to read the same; and thus become
a witness in his own case and give testimony in his own favor.
4th. The answer of a party to a bill of discovery (where the oppo-
site party declines reading the same and every thing connected
therewith) can in no case be introduced as testimony by the party
making it-—consequently the plaintiff had no right to a new trial
on aceount of the exclusion of said matter so offered by him as
testimony in this cause. 5th. The court below correctly excluded
the testimony offered by the plaintiff in erorr to prove that. the
defendant had by mistake issued a writ of execution for $1000
less than the amount of the judgment on which it was issued;
whereby the plaintiff in said execution lost said sum, and that the
defendant in error was an inaccurate deputy clerk—his remedy
being upon the implied covenants of defendant in that behalf.
Besides, such testimony was incompetent to show that the plaintiff
had suffered damages by reason of carelessness or want of skill of
said defendant, or that he was incompetent to discharge the duties
of said office. Hence, the néw trial, as to these grounds, was cor-
rectly refused. All of which are respectfully submitted.

JornsoN, C. J. The defendant in error by replying to all the
pleas which were adjudged good upon demurrer, necessarily nar-
rowed down the present investigation to the points raised upon the
demurrer to thi}'d and seventh together with such as may present
themselves upon the motion for a new trial. The substance of the
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third plea is, that the defendant performed and discharged the
duties pertaining to the respective clerk’s office in so careless,
bungling and negligent a manner that his services were of no value
or benefit to him, but that on the contrary they were prejudicial.
It is a well settled rule of law that when a party undertakes the
performance of duties requiring art and skill, that whether so ex-
pressed or not in the contract, he will be held so to have under-
taken, and if any loss or injury should result to the other party
from a want of those requisites, he will be held responsible for it. If
the defence set up in this plea be true in point of fact, it most
assuredly was competent to be pleaded, as it might not only re-
duce the quantum of damages, but by possibility prevent a re-
covery altogether. It certainly would not be contended that
where a party holds himself out to the world as a clerk and
undertakes to exercise that degree of art and skill which would be
necessary to a due and faithful execution of the duties of that
office, and then turns out to be wholly deficient in those essential
particulars, would be entitled to recover the full amount for which
he stipulated and then drive the other party to a cross action.
This would be a very unnecessary cireuity, and one which the law
would not countenance for a moment. There can be no doubt but
that the defendant, though he did not so express it in the covenant,
undertook that he was competent to discharge the duties of the
office in a skillful and clerk-like manner, and if he has failed to
fulfill that part of his engagement, he cannot with any show of
Justice or propriety be permitted to coerce the full sum contraet-
ed for from the plaintiff, and then to leave him to the circuitous
and uncertain remedy of a cross action. It'is clear therefore that
the circuit court erred in sustaining the demurrer to the third
plea. _

The decision upon the demurrer to the seventh plea is undoubt-
edly correct, as the matters of defence set up are clearly inadmis-
sible as 2 set-off, and could only be enforced by a cross action.

It is urged that although the pleas should be adjudged bad, yet
they are sufficient for the declaration. One of the causes specially
assigned, and the one upon which most reliance is placed, to quash
the declaration, is that it wholly fails to negative the fact of the
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sickness of the defendant, and the consequent loss of service. It
will be conceded that the declaration contains no averment nega-
tiving the very words of the contraet, yet it is declared that he
entered upon the services of the plaintiff and performed the duties
of the office as his deputy, and continued so to do according to the
true intent and meaning of the articles of agreement. This aver-
ment is as broad as language could make it, and is fully equivalent
to a direct negative of the terms of the covenant.

We will now pass to the points made upon the motion for a new
trial. The plaintiff in his sixth plea avers that the fees, per-diem
pay, emoluments and profits in the article of agreement mentioned,
were not at the institution of the suit, nor at the time of pleading
collected by himself, the Marshal of the district, or otherwise how-
soever. 'This is a negative plea, and the defendant by taking issue
upon the facts necessarily took upon himself the burden of proof.
Upon a careful review of the bill of exceptions which purports to
embody all the evidence in the cause, it does not appear that any
evidence was adduced upon the trial to support the issue formed
upon this plea. In the absence of record evidence that such proof
was not made, the legal presumption would be in favor of the
verdiet, hut in this ease there is an affirmative showing that the issue
was wholly unsupported by the proof. The verdict covers all the
issues made between the parties, and it affirmatively appearing
that one of those issues was found against the plaintiff in the
absence of all proof, it is perfectly manifest that the verdict is
contrary to or at least without evidence. The cireuit court there-

fore clearly erred in refusing a new trial. Judgment reversed.




