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BARRAQUE & MASON, USE WOODRUFF VS. MANUEL. 

Upon a bill by B. and M. to foreclose a mortgage for a joint debt due them, the 
court cannot make a decree for a separate debt due to B., if the same be not 
alleged in the bill to be secured by the mortgage; although that fact may 
appear from the subsequent proceedings in the cause, for no relief can be 
granted for matters not charged in the bill. If M's entire interest in the 
mortgage had ceased, he should not have been a party complainant. 

A bill, in equity, cannot be brought for use of a third person; nor, although it 
may appear that the mortgage was intended to secure the payment of a debt 
due from the defendant to him, but which is not recited in the mortgage nor 
alleged in the bill. 

Appeal from the Chancery side of the Circuit Court of Pulaski. 

THE facts are stated by the court. 

WATKINS & CURRAN, for the appellant. The appellee excepted 
in this case because the answer to the cross bill showed that the 
interests of Barraque and Mason in a part of the liabilities intend-
ed to be secured by the mortgage are several, and not joint. We 
insist that this objection, if it be one, could not be raised by excep-
tions, and we deny that it is any objection at all. All persons who 
are parties in interest and within the jurisdiction of the court must 
be parties to the suit, and it is the very case of complex interests, 
where chancery is alone competent to adjudicate the respective 
rights and interests of the parties. Vide Story's Com. Equity Pl. 
p. 74 et seq. 

The mortgage was given to secure three thousand dollars, of 
which Barraque & Mason were jointly interested to the sum of 
twenty five hundred dollars' and Barraque severally interested in 
the residue. It is a maxim of equity jurisprudence that he who 
seeks equity must do equity. Here the appellee in his cross bill 
only accounted for twenty-five hundred dollars of the sum secured 
by the mortgage. The mortgage then continued a security for the
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amount really due. United States vs. Sturges et al. Paine's Ct. 

Ct. R. 525. 

RING() & TRAPNALL, contra. The debts of Manuel to Barraque, 
and of Barraque and Manuel to Woodruff are inconsistent with the 
mortgage, and they having denied all fraud or mistake in drafting 
the mortgage, parol evidence of any other debt is inadmissible. 3 
Starkie 998, 1015. Coleman vs. Packard, 13 Mad. 39. Atkinson 

vs. Scott, 1 Bay 301. Smith vs. Williams 1 Com. Law Rep. 263. 
Manuella vs. Sharp, Say 187. Benedict vs. Lynch, 1 John. Ch. 

Rep. 370. 3 Stark. 1046. Parties to a written agreement are not 
in general precluded from proving facts consistent with the agree-
ment in writing although not expressed in it. Wait vs Sibbs, 4 
Pick.. 298. Benedict vs. Lynch, ubi sup. But not facts that con-
tradict the written agreement. Atkinson vs. Scott, 1 Bay 307. 
12 lEast. 6. 

If these debts were admissible into the case, the State Bank and 
Woodruff were indispensable parties : and no agreement ought to 
have been rendered without them. Triplet & Tuener vs. Com . 7 

Monroe 191. Story's Eq. Pl. 73, 197. Van Metre vs. Griffith, 4 
Dana 91. 

But upon what principle could the court give judgment to Bar-
raque and Mason for a debt due by Manuel & Barreque to Wood-, 
ruff, and which they had not paid. 

CONWAY B, J. This was a suit on a mortgage, instituted in 
February 1842 by petition in the name of Barraque & Mason for 
the use of William E. Woodruff against John Manuel to foreclose 
his equity of redemption in the mortgaged property. The petition-
ers stated that on the 7th of October 1837 Manuel gave them a 
mortgage on 320 acres of land and saw-mill &c. to secure the pay-
ment to them of $3,000 due first of August 1838, that the $3,000 
with the interest remained wholly unpaid, and they prayed for 
judgment against Manuel for the same and that his equity of re-
demption in the mortgaged property might be foreclosed and the 
property sold to satisfy the amount due them and for general 
relief. Manuel, in his answer, admitted that he executed the mort-
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gage, but alleged that he did so to save petitioners harmless as his 
securities on a note for $500 to the State Bank and on a $2,000 
note to the Real Estate Bank and that it was executed on no other 
consideration ; that the $2,000 note to the Real Estate Bank had 
never been discounted, and that petitioners had not been subjected 
to any responsibility on account of said note, that he had reduced 
the note to the State Bank by payments to $225, that the same was 
not then due, and was the only amount petitioners were responsible 
for intended to be embraced in the mortgage and that they had 
not paid one cent as his security, and prayed his answer be taken 
as a cross bill against them, and that they answer if the considera-
tion of the mortgage was not as he had stated ; if not, what it was 
and what debts it was intended to secure and whether all the 
facts of the case were not omitted in drawing the mortgage through 
ignorance or mistake, and if the note to the Real Estate Bank 
was ever negotiated and if the note to the State Bank had not 
been reduced by payments to $225, and if it was then due. The 
petitioners answered that the mortgage was intended as security 
for the payment of the $500 note, the $2,000 note and a certain 
obligation executed by Barraque and Manuel to William E. Wood-
ruff (and which by agreement Manuel was to pay) and $150 for 
hire of a negro and balance of a store account due Barraque from 
Manuel. They admitted that the mortgage was loosely drawn but 
denied that there was any fraud or mistake about the matter, that 
• it was drawn contrary to the instructions or understanding of the 
parties. They admitted that they had not suffered by their secu-
rityship for Manuel, that he had reduced the $500 to $225 and 
that it was not due, that the $2,000 note never was discounted and 
that they had no claim therefor, and that the petitioner Mason had 
no interest whatever in the mortgage, except so far as it was securi-
ty for the residue of the debt to the State Bank, but they insisted on 
a decree against Manuel for the amount due Woodruff and for the 
$150 alleged as due Barraque. Manuel excepted to the answer, 
and assigned among other causes that the individual claim of Barra-
que was inconsistent with the mortgage and its terms, and that 
there was no allegation of fraud or mistake in omitting to specify
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it, and that no judgment or decree could be rendered in behalf of 
plaintiffs for a debt due separately to Barraque, and that Mason 
was an improper party, having no connection with the debt alleged 
to be due. The court sustained the exceptions and on plaintiffs' 
declining to amend dismissed the bill, and on their prayer granted 
them an appeal to this court. 

The plaintiffs did not pretend to set up in their petition any in-
dividual demand against Manuel. Nor did they make a single 
allegation intimating a separate indebtedness from him to Barraque 
or of his undertaking to settle with Woodruff. They presented 
these matters for the first in their answer to Manuel's cross bill and 
even then were inconsistent about them. The mortgage contain-
ed nothing in reference to them and they denied that it was drawn 
contrary to instructions or understanding of the parties, or that 
there was any fraud or mistake about it ; and yet they allege 
that it was intended to secure these debts: To obtain the favorable 
consideration of a court of equity it is not only necessary to come 
into it with clean hands but with an honest tongue. If it be true 
that the mortgage was intended also to secure the payment of the 
debts due to Barraque and Woodruff, and it were desired to sub-
ject the mortgaged property for their payment it should have 
been so stated and prayed in their original petition (or rather in a 
regular bill in chancery) that the court might have been in legiti-
mate possession of the proper premises upon which to found such a 
decree. For though the answer of plaintiffs to the interrogatories 
of defendant was evidence in the same manner as the defendant 's 
answer to the petition, yet they could not thus make out a new 
case, or introduce new matter to bolster up their original petition. 
No relief could be granted them for matters not charged in their 
petition, although they might be apparent from other facts of the 
pleadings and evidence. The general prayer for relief could not 
avert the consequences of omitting the proper allegations in the 
petition. For under such prayer the court could grant only the re-
lief that the case stated would justify, and could not allow a peti-
tion or bill framed for one purpose to answer another, especially
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if the defendant might be surprised or prejudiced thereby. Story's 
Eq. Pl. 42 and 214. 

The petitioner Mason it appears had no interest involved in the 
suit and was therefore improperly made a party to it. 

If Woodruff had interest in the subject matter of the suit he 
should have been made a party. This proceeding under our 
statute is in the main a chancery proceeding and must be conduct-
ed according to the rules of equity pleading. It is incompetent 
and unavailing therefore to sue for the purpose of foreclosing a 

mortgagor 's equity of redemption in the name of the mortgagees 
for the use of another person. A court Of. chancery could take no 
cognizance of such a beneficiary.	 Decree affirmed.


