376 MayY wvs. Cassipay. (7

May vs. CASSIDAY.

Upon a note payable to the order of Cassiday, he endorsed ‘‘pay to the order of
Chester Ashley’’ and signed his name, but did not deliver the note: this
is not sufficient to divest his interest—there must be .a delivery.

Appeal from the Circuit Court of Pope County.

AssumpsiT, determined in March, 1846, before Brown, judge.
The declaration contained a special count upon a promissory note
to Cassiday, alleged to have been executed by May and A. M. Stray-
ham as partners, under the firm name and description of ‘‘A. M.
Strayham & Co.”” The declaration also contained the common
counts and breach. May pleaded two pleas to the whole declara-
tion, the first being non-assumpsit and the second denying the
partnership. He then pleaded three pleas to the first count, the first
non est factum; the second denying the partnership, and the third
non-assumpsit—the pleas were all sworn to. Upon issue joined
the cause was submitted to the court sitting as a jury, and a large
amount of evidence adduced, the only material part of which was
that Cassiday had endorsed the note in these words ‘‘pay to the
order of Chester Ashley,’”’ but there was no evidence of a delivery.
On the plaintiff’s motion the evidence of the endorsement as above
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set out was excluded and May excepted; there was final judgment
for Cassiday, and May appealed to this court.

W. WALKER, for the plaintifft. The court below erred in exclud-
ing the evidence introduced by May to prove the assignment of
the note declared upon by Cassiday to Chester Ashley.

Tt has already been decided by this court that the assignment of
a note vested the legal interest in the assignee; and that to an ac-
tion brought by the payee of an assigned note the assignment may
be pleaded in bar. Block vs. Walker, 2 Ark. E. 4.

That the fact of assignment was admissible under the state of
pleadings cannot be questioned: for under the plea of non-assump-
sit any matter may be given.in evidence that will show that at the
time of the commencement of the suit the plaintiff had no subsist-
ing cause of action. 1 Chitty’s PL. (8 Edit.) m. p. 478-9.

WaATEINS & CURRAN, contra. Where a transfer of a note is by
endorsement or assignment, a delivery is deemed absolutely essential
to complete the title. Chitty on Bills 262. Story on Bills, sect.
203. 8 Mees & Welch Rep. 494, 503. Adams vs. Jones, Adolph
& Ellis Rep. 494.

Ovpuam, J. The main question presented in this case is whether
the circuit court properly excluded the evidence offered by the
plaintiff in error to prove that the note sued upon had been assigned
to Chester Ashley. The evidence as given was clearly admissible
under the issue formed by the pleadings. 1 Ch. PL. 472. Although
the evidence so given and excluded did not establish such an assign-
ment as would divest the defendant in error of his interest in the
note and vest it in Ashley, yet it was admissible as tending to
establish the fact and with additional evidence would have done so.
That evidence does not establish a fact in issue is no ground for
excluding such evidence provided it is legitimate under the issue
formed.

Had the evidence not been excluded the judgment of the circuit
court would have been the same. It was proven that on the back
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of the note there was an endorsement in the hand writing of the
plaintiff below, to Chester Ashley, but there was no proof that a
complete transfer was made by delivery, without which the assign-
ment was incomplete. Upon this point we do not conceive that
there is error for which the judgment should be reversed. In other
respects the proceedings of the court below are regular, and the
verdiet and judgment fully warranted and sustained by the evi-
dence as disclosed by the bill of exceptions. Affirmed.



