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HARRIS VS. HILL & RELF. 

A notice to take depositions "on the 2d, 3d and 4th days of April between 
the hours of 8 a. m. and 6 p. m. of each or any of said days," is not 
sufficiently definite as to time. 

A notice to take them "at the court-house in the city of New Orleans, in 
the State of Louisiana" is not sufficiently definite as to the place—there 
being several courts held under the same roof but in different apartments, 
above and below stairs. 

A party is entitled to such a description of the place as to distinguish it 
from all others. 

Writ of Error to the Circuit Court of Pulaski County. 

Tnis was an action of assumpsit instituted in the circuit court of 
Pulaski county. The plaintiff offered to read in evidence upon the
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trial of the cause, the testimony of witnesses taken under a com-
mission to take testimony ; to the reading of which in evidence 
the defendant objected, on the ground that he had no sufficient 
notice of the time and place of taking said depositions. The notice 
served upon the defendant was that " on the 2d, 3d and 4th days of 
April next between the hours of 8 A. M. and 6 P. M. of each or 
any one of said days at the court-house in the city of New Orleans 
in the State of Louisiana," the plaintiff would proceed to take the 
depositions of witnesses &c. The defendant proved that six or 
eight of the courts holden in the city of New Orleans about the 
time of taking the depositions were held in one large house or build-
ing in different apartments or rooms some of them in apartments 
or rooms below stairs, and the major part of them in apartments or 
rooms above stairs ; that persons entering said building to go to 
the different courts enter at the same place, and then by different 
doors on each side of the passage below and above stairs enter the 
different rooms where the courts are held : that some of the muni-
cipal courts are held at other places or houses in the city : the 
plaintiff then proved that the house first spoken of was known as 
the court-house, and that there was no other court-house in the 
city. The court overruled the objection and permitted the deposi-
tions to be read in evidence. Upon a verdict and judgment for 
the plaintiff, the defendant moved for a new trail, and upon the 
overruling of the motion excepted and sued out his writ of error 
to reverse the judgment. 

RINGO & TRAPNALL, for plaintiff. 

S. II. HEMPSTEAD, contra. 1. The notice to take depositions 
substantially, indeed literally, complies with the statute. Rev. St. 
chap. 48, sec. 6 p. 325. A certain place is designated—a place 
notorious and most proper and convenient for the opposite party to 
cross-examine, if such had been his desire. It is true there are 
several apartments or rooms in the court-house in New Orleans 
and different courts are there held, but surely this can neither de-
stroy the validity of the notice nor render it uncertain. If such an



454	 HARRIS VS. HILL & HELP.	 17 

objection were allowed to prevail, it would follow as a necessary 
consequence that notice to take testimony at a public or private 
house, could not be good if there should happen to be several apart-
ments or several distinct things done in it. Technical strictness 
has certainly been pushed far enough with regard to depositions 
without adding as a finishing stroke that a notice must state, not 
only a place, but some particular spot at the place where the testi-
mony is to be taken ! If a dwelling house or tavern, or public 
building is designated, is it necessary to specify any certain room 
or apartment At all events; before a party can be allowed to 
make such an objection he must show that he desired to cross-
examine, and made exertions to avail himself of the privilege but 
was prevented by the uncertainty of the notice. Here nothing of the 
kind is pretended, and certainly it cannot be possible that this 
objection so utterly destitute of merit as it is, will be sustained. 

2d, As to the other grounds of a new trial :—the plaintiff was 
part owner of the steam-boat Cherokee, and the rule is that who-
ever supplies a ship with necessaries has a treble security : first, the 
person of the master : second, the specific ship : and third, the per-
sonal security of the owners. Abbot on Shipping 76 to 84. Coll-
yier 'on Part. 687. Rich vs. Coe, Cowp. 636. Thompson vs. Fin-
den, 4 Car. & P. 158. Wilkins vs. Reed, 6 Greenl. 220. Samseen 
vs. Braginton, 1 Vez. 443. Wright vs. Hunter, 1 East, 20. 7 
John. R. 311. 

The event fully warrants the verdict ; but even if it did not, 
the finding could not be disturbed unless it is so palpably wrong 
and unwarranted as to shock the sense of justice of all reasonable 
persons. This is not pretended : on the contrary, it is sustained 
both by law and the evidence. Howell vs. Webb, 2 Ark. 360. 
Vanderver vs. Wilson, 5 Ark. 407. Hazen vs. Henry, 1 Eng. R. 89. 

JOHNSON, C. J. The objection urged and relied upon by the 
plaintiff in error is, that the notice to take depositions given by the 
defendants, is not sufficiently definite either as to time or place. 
The notice is to appear on the 2d, 3d, and 4th days of April next 
between the hours of 8 A. M. and 6 P. M. of each or any of said
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days, at the court-house in the city of New Orleans, in the State of 
Louisiana. In support of this objection the plaintiff proved that 
six or eight of the courts in the city of New Orleans, about the 
time of taking the depositions, were holden in one large house or 
building and in different rooms or apartments of that house, some 
of which were below, but the major part above stairs, that persons 
entering the house to go into any of the courts went in at the same 
place, and then by different doors on each side of the passage below 
and above, entered the different rooms where said courts were held, 
and that the Recorder 's courts of the city were held at other and 
different places. The defendants then proved that the house first 
referred to was the old Cathedral in the lower part of the city, that 
it was generally called or spoken of as the court-house, and was 
the only court-house in the city. The court below upon this state 
of fact permitted the deposition to be read as evidence and after a 
finding for the defendants, overruled a motion for a new trial. 

It is enacted by the 6th section of chapter 48 of the Revised 
Statutes that "In all cases where depositions shall be taken by vir-
tue of any of the preceding sections of this act, the party at whose 
instance the same may be taken shall cause notice in writing of the 
time and place of taking such depositions to be served on the adverse 
party if he reside in the county in which the suit is pending, and 
if not, then on his attorney of record in the cause." The statute 
of necessity deals in general terms both as to time and place, but it 
is the duty of the judicial tribunals of the country so to interpret 
and adapt them to the peculiar circumstances of every case as to 
carry out and effectuate the intention of the legislature. It is con-
tended by the defendants that the place is designated with technical 
certainty and that greater particularity should never be required. 
This statute was never designed as a trap or an engine by which a 
party might annoy .and oppress his adversary, but on the contrary 
was intended to afford facilities to parties litigant by saving the 
expense and inconvenience of the personal attendance of distant 
witnesses. It is conceded by the defendants themselves that there 
are several appartments or rooms in the court-house in the city of 
New Orlenas, and that different courts are therein held, but it is
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insisted that this circumstance cannot destroy the validity of the 
notice or render it uncertain. It has already been decided by this 
court in the case of Reardon vs. Farrington determined at the pre-
sent term that a notice to take depositions on four consecutive days 
or either is insufficient. This authority is directly in point, in re-
spect to the question of time raised by the record in this case, but 
which seems to have been either overlooked or wholly disregarded, 
in the argument. It is there distinctly and emphatically declared 
that some definite period must be fixed at which the taking of the 
depositions shall commence. We can discover no good reason why 
as much strictness should not obtain in regard to place. There can 
be no doubt that the party notified is entitled to such a description 
of the place as to distinguish it with certainty from all others. 
It certainly would not be pretended even for a moment that to no-
tify a party to appear at the court-house in the city of Little Rock 
in the State of Arkansas, would be sufficiently certain to require 
him to appear or abide the consequences of a default. He could 
not be required to be present in three different apartments of the 
capitol at one and the same time and unless he should do so, he 
could not have the least assurance of seeing the officer by whom the 
depositions should be taken. The rooms occupied by the United 
States district and circuit courts and the supreme court of the State 
are undoubtedly as much entitled to the application of court-houses 
as that in which the circuit court holds its sessions. Here each 
court-room, though under the same common roof is a separate and 
distinct house, and distinguished by names wholly different. If it 
would not be sufficiently certain where only three or four courts 
are held in the same building, for a much stranger reason would it 
be so where six or eight courts occupied it. There is not the merest 
shadow of excuse for such a general description of a place as a 
" court-house" where numerous and distinct courts occupy different 
apartments in the same building. It is universally the fact that 
wherever a court-house is erected, it at the same time from the 
very necessity of the thing, receives such a style and distinctive 
character as to mark and distinguish it from all others. The style 
by which a court may be distinguished is an inseparable incident to
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its very creation and existence. Wherever there is but one court 
held in the same city or county it would doubtless be sufficient to 
cite the party to appear at the court-house in general terms, as in 
that case it would be reducible to a certainty, and therefore suffi-

ciently certain for all legal purposes, but where two or more courts 
are held either in distinct buildings or in different apartments 
under the same common covering, it would certainly be requisite to 
designate that particular apartment by the style of the court, so as 
to point out the place with-sufficient legal certainty. We think it 
clear therefore that the notice both as to time and place is radically 
defective, and that consequently the circuit court erred in permit-
ting the deposition to be read as evidence in the cause. 

Judgment reversed.


