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Note payable to Jesse L. Cravens executor of Jonathan Logan deceased: the
executor,”’ &ec., are merely descriptive of the payee, and the note is
payable to him in his personal capacity.
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He dying, and the note passing into the hands of the administrator de bonis
non, as part of the assets of the estate of Logan remaining to be administer-
ed, payment can only be enforced by suit in the name of the executor of the
deceased payee for the use of such administrator.

There are many cases in which the name of an exccutor as administrator is ab-
solutely necessary as a nominal party: examples given.

An executor or administrator may bring debt by petition and summous, as held
in Dudley as Ez'r v. Smith el al. 2 Ark. R. 365.

" Writ of Error to the Circuit Court of Johnson County.

DEBT, by petition, determined in the circuit court of Johnson in
September 1845, before Brown, judge.

The petition follows:

““To the circuit court of the county of Johnson, &e.

Your petitioner, Nehemiah Cravens, as executor of the last will
and testament of Jesse L. Cravens, deceased, who sues for the use
and benefit of Robert W. Jamison, administrator de bowis non,
with the will annexed, of Jonathan Liogan, sen’r, deceased, plaintiff
in this cause, states that he, as executor as aforesaid, is the legal
holder of a promissory note against the defendants, James Logan
and William Logan, made to the said Jesse I.. Cravens in his life-
time, to the following effect:

One day after date we, or either of us, promise to pay unto J. L.
Cravens executor of the estate of Jonathan Logan, sen’r, deceased,
the sum of one thousand eight hundred dollars; the same to bear
legal interest from the 10th June last, until paid, for value received:
Witness our hands and seals this 21st April, 1842,

JAMES LOGAN,
WILLIAM LOGAN.

Yet the said defendants detain said debt, and the same remains
unpaid, therefore judgment is demanded, for the use and benefit
aforesaid, for the debt, and damages for the detention thereof,
together with costs.”” Then followed a profert of plaintiff’s letters
testamentary in usual form.

Defendant’s counsel demurred to the petition, and assigned for
causes: 1st, debt by petition and summons is not allowed where
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special averments are necessary : 2d, there is no sufficient averment
that plaintift has cause of action against defenlants: 3d, it is
affirmatively shown that the legal plaintiff sues to the use of an-
other, (Jamison,) and it is not averred that the note sued on has
been transferred to him, or how he is beneficially interested: 4th,
an administrator has no right to sue in his fiduciary or representa-
tive character to the use and benefit of another executor or admin-
istrator in his fiduciary character: 5th, there is no sufficient breach
alleged, and the petition is uncertain in not showing of what estate
the cause of action is assets.

The court sustained the demurrer, and, the plaintiff refusing to
amend, rendered judgment for defendant.

Plaintiff brought error.

E. Cummins, for plaintiff.

PascHAL, for defendant. The practice of one party declaring to
the use of another has no foundation in the English precedents:
and we may with propriety challenge the production of a single
case in any court where such a practice has been tolerated.

Promissory notes were not transferable by endorsement until the
statute of Ann. And according to our statute and the many deci-
sions of this court upon the subject, they can only now be trans-
ferred by written assignment or endorsement. See our Statute
about assignments and the various decisions in the Arkansas Re-
ports on the same subject. Where the practice of suing in the name
of the transferer, by delivery, to the use of the transferee is never
attempted except in cases where special averment is made that the
instrnment has been transferred in the due course of trade. The
instrument is payable to Jesse L. Cravens ad’r &e. This is only
personal description, and on the death of Cravens the eause of ac-
tion either survived to his administrator or to the administrator of
Jonathan YLogan. If the cause of action survived to the
representative of Jesse L. Cravens, then he cannot sue
to the wuse of another; because that would imply an
equitable or legal title in another; both of which charac-
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ters are inconsistent with the very nature of administration, which
only creates a trust estate.

If it be contended that the administrator may transfer the notes
&e. of his intestate, we answer that the statute limits such transfer
to assignments: and such assignments ean only be made to those
entitled to the assets, see 77 sec. Stat. Ad. p. 80. If it be argued that
the obligation was given to Jesse L. Cravens in his fiduciary char-
acter, then the cause of action does not survive to his representative,
but to the administrator de bonis non of Jonathan Logan deceased.
See 36 and 37 sec. Stat. Ad. p. 74, 75.

But the remedy by petition and summons will never lie where
special averments are necessary. And in support of this proposi-
tion the court will excuse me for referring to the Kentuecky and
Missouri Reports, title, Petition and Summons. So strict are these
decisions that the remedy cannot be used in those States by or
against partners.

The breach in this case is wholly insufficient as held in Brown
vs. Hicks, 1 Avk. Rep. and Watkins vs. McDonald, 3 Ark. Rep.
The remedy is an infraction of the common law and should not be
encouraged.

OLprAM, J. The objections taken in the court below to the
plaintiff’s petition are extremely technical and untenable. The
note set out in the petition is payable to Jesse I.. Cravens exccutor
of Jonathan Logan deceased. The words ‘‘executor’’ &ec., are
merely descriptive of the payee and the note is given to him in his
personal capacity. TUpon his death the note passed into the hands
of the admanistrator de bonis non as a part of the assets of the estate
of Jonathan Logan deceased remaining to be administered, and the
only means by which he could enforce payment of the money, was
by suit in the name of the executor of the deceased payee to his
use. Many eases may be supposed in which the name of the exe-
cutor or administrator is absolutely necessary as a nominal party.
After the sale of assets by an administrator upon credit and he
resigns or dies, the administrator de bonis non cannot recover upon
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the notes received for the sale of the property, but by suit in the
name of the administrator, or his executor or administrator to his
use. And in cases of the transfer of negotiable paper by delivery
and the subsequent death of the payee, the name of his representa-
tive is a necessary nominal party to the suit to enable the holder
to recover.

That an action may be brought by petition and summons by an
executor or administrator was determined in Dudley as Ex’r vs.
Smith et al. 2 Ark. R. 365. The judgment is reversed and the

cause remanded.




