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RacurLs v DonrpEAN LUMBER CoMmPANY.

Opinion delivered April 3, 1911. S -
ATTORNEY AND CLIENT—CONTINGENT INTEREST IN SUIT.—NOTICE.—In an
action. by the attorney of one of the parties to a former suit, which
has been compromised, to recover his fee from the opposite” party,
under ‘Kirby’s Digest, § 4457, the pléi{ltiﬁ should 'gli'ege and prove
that the defendant had either actual or ‘statutory notice of-his con-
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tingent interest in the cause of action involved in the former suit.
Kansas City, F. S. & M. Rd. Co. v. Joslin, 74 Ark. 551, followed.
(Page 531.) .

2. APPEAL AND ERROR—AMENDING PLEADINGS TO CONFORM TO proo¥.—On
appeal the pleadings will be considered as amended to conform to
proof introduced without objection. (Page 531.)

3. ATIORNEY AND CLIENT—ASSIGNMENT OF CONTINGENT INTEREST—VALID-
YA written assignment of an interest in a cause of ‘action to
the plaintiff’s attorney, under Kirby’s Digest, § 4457, although made
before the suit was actually filed, was valid from the time of the
filing of the suit and notice to the adverse party, either actual or
statutory. (Page 532.) *

4. SAME~REASONABLE FEE—HOW pErerMINED.—Under Kirby's Digest, §
4457, providing that “in case the plaintiff or defendant compromise
any suit for liquidated or unliquidated damages, or any other cause
of action after same is filed, where the fees or any part thereof are
contingent, the attorney for plaintiff or defendant receiving con-
sideration for said compromise shall-have a right of action against
both plaintiff and defendant for a reasonable fee, to-be fixed by the
court or jury trying the case,” held that a “reasonable fee” is not a
speculative or contingent fee, but one that is reasonable, considering
the importance of the litigation, the benefit secured by it, the amount
and character of the attorney’s services, and his learning, skill and
proficiency. (Page 533.) ’

Appeal from White Circuit-Court ; Hance N. Hutton, Judge;
reversed.

J. N. Rachels and Chas. E. Robinson, pro se. :

This suit was brought under § 4457, Kirby’s Dig., and
the court held there was nothing in existence upon which to base
a contract for a-fee. This was error. 74 Ark. 55I.

S. Brundidge, Jr., and H. Neelly, for appellee.

At the time of making the contract there was nothing in
existence capable of being contracted for. 66 Ark. 260; 30 S.

Kirpy, J. Appellants, attorneys at law, brought suit under
section 4457 of Kirby’s Digest against the Doniphan Lumber
Company to recover reasonable-attorney’s fees claimed to be due
them because said company had compromised- and settled two-~
suits for unliquidated damages with their clients, who had trans-
ferred to them certain portions of their causes of action in con-
sideration for their services as attorneys, with notice that their
fees were contingent in said cases, and without their consent.
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This court has already held what ‘allegations are necessary
to constitute a sufficient complaint under said statute; and that
actual notice of .the assignment of an interest in the cause of
action is as effective to charge the company with notice of such
transfer and assignment as a strict compliance with its terms by
filing the written assignment properly acknowledged with “the
papers of the suit and causing it to be noted of record. Fordyce
v. McPhetrige, 71 Ark. 327; Kansas City, Ft. Scoit & Memphis
Rd. Co. v. Joslin, 74 Ark. 552. .

The sufficiency of the complaint was not questioned by de-
murrer in this case, and the allegations thereof were aided by
the proof introduced without objection showing that the assign-
ment of the cause of action was in writing, and will be considered
amended to conform thereto. This statute provides:

“The sale of a judgment or any part thereof of any court of
record within this State, or the sale of any .cause of action or in-
terest therein, after suit has been filed thereon, shall be evidenced
by a written transfer, which, when acknowledged in the manner
and form required by law for the acknowledgment of deeds, may
be filed with the papers of such suit, and, when thus filed by the
clerk, it shall be his duty to- make a minute of said transfer on
the margin of the record of the court where such judgment -of
said court is recorded, or, if judgment be not rendered when said
transfer is filed, the clerk shall make a minute of such transfer
on the .docket of the court where suit is entered, giving briefly
the substance thereof * * *; and this act shall apply to any and all
judgments, suits, claims and causes of action, whether assign-
able in Jaw and equity or not. When said transfer is duly ac-
knowledged, filed and noted as aforesaid, the same shall be full
notice and valid and binding upon all persons subsequently deal-
ing with reference to said cause of action or judgment, whether
they have actual knowledge of said transfer or not. In case the
plaintiff and defendant compromise any suit for liquidated or
unliquidated damages or any other cause of action after same is
filed, where the fees or any part thereof to be paid to attorney
for plaintiff or defendant are contingent, the attorney for the party
plaintiff or defendant receiving a consideration for said compro-
mise shall have a right of action against both plaintiff and de-
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fendant for a reasonable fee, to be fixed by the court or jury
trying the case.”

In this case it was alleged that the appellee had compromised
and settled with their clients two suits and causes of action in
which they had an interest, by assignment under said statute, and
of which interest and contingent fee it had actual notice before
such compromise and settlements were made, and thereby became
liable to them, under said statute, for a reasonable fee in each of
said snits compromised, claiming in one $1,000 and $500 in the
other. Upon the proof showing that the written transfers and
assignments of part of said causes of action in consideration of
their services as attorneys in the prosecution of the suits were
made before the suits were filed, the court declared, as a matter
of law, that same were void and of no effect, and directed the
jury to find a verdict for the defendant. This action of the court
was erroneous. The statute makes such causes of action assign-
able, requiring that the assignment thereof “shall be evidenced by
a written transfer,” which, when acknowledged, filed, etc., “shall
be full notice and valid and binding upon all persons subse-
quently dealing with referencé to said cause of action or judg-
ment, whether they have actual knowledge of such transfer or
not.” The written assignment of the causes of action, although
made before the suits were actually filed, was valid from the time
of the filing of the suits and notice; also if filed with the papers
in the case and noted in accordance with the statute ; and binding
against the defendant, without such filing and notation, if it had
actual notice thereof. Kansas City, F. S. & M. Rd. Co. v. Joslin, .
supra; Gulf, C. & S. F. Ry. Co. v. Miller (Texas), 53 S. W. 709.

Said statute is practically a copy of the statutes of Texas.
.down to the last sentence which gives the right of action against
both plaintiff and defendant for a reasonable attorney’s fee in
case they compromise any suit for unliquidated damages, etc.,
after the same is filed, where the fee or any part thereof to be
paid the attorney is contingent. In that State, after an attorney
has taken the proper assignment of part of the cause of actiom
and filed the same with the papers of the suit, his client cannot
compromise or settle that part of the cause of action assigned to
the attorney, and the attorney has the right, if a compromise and
settlement has been made with his client, to proceed with the



ARK. | RacuEiLs v. DonipHaN LumBER CoMpaNny. 533

sudt in the client’s name and collect the part of the cause of action
assigned to himi. Texas & Pacific Ry. Co. v. Vaughan, 40 S. W.
1065; Tevas Central Rd. Co. v. Andrews, 67 S. W. 923; Gulf,
C.& S. F. Ry. Co. v. Miller, 53 S. W. 709; Powell v, Gal’ueston
H. & S. 4. Ry. Co., 78 S. W. 975.

Since this add1t10na1 provision was made in our statute, giv-
ing the right of action for a reasonable fee to the attorney, who
had a valid written assignment of an interest in the cause of
action of which the party compromising the suit had actual or con-
structive notice under the statute against both parties to the suit,
it was evidently the intention of the Legislature that such right
should be in lieu of the one the assignee would otherwise have
had to proceed under the assignment against the party compromis-
ing the suit as though it had not been settled. The difficulties
that an attorney would encounter in proceeding to collect his part
of a cause of action after his client had compromised and settled
that part of it belonging to him without his attorney’s consent,
and had no funther interest in the prosecution of the suit, nor in
securing the payment of his attorney as conclusively shown by
his settlement of the suit without the consent of his attorney,
were recognized and understood by the Legislature, and caused
the making of this additional provision.

If appellants had valid assignments of an interest in the two
causes of action upon which suits were filed against appellee, and
of which contingent fee and interest it had actual notice, as the
proof tended to show, it became liable upon the compromise of
said suits with appellant’s clients, without their consent, to the
payment to them of a reasonable attorney’s fee in each case, to
be fixed by the court or jury, upon proper proof, and the court
erred in directing a verdict for appellee.

As to what is a reasonable attorney's fee, the court, con-
struing the statute providing such fee for the prosecution of a
suit against an insurance company for the Ccollection of the
amount due under a policy of insurance, said:

“This means such a fee as would be reasonable for the liti-
gant to pay his attorney for prosecuting the case, and not a
speculative or contingent fee based upon the uncertainty of the
result of the litigation.” Merchants’ Fire Ins. Co. v. McAdams,
88 Ark. 556. '
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In Clark v. Ellsworth, 73 N. W. 1025, 104 Iowa 442, the
pouri said: “Tt is a well-settled rule that-the importance of the
litigation, the success attained, and the benefit which dt secured
may be considered in estimating the compensation to which the
attorney who conducted it is entitled for the services he ren-
dered.” See also Ottawa University v. Parkinson, 14 Kan. 162.
Not only the amount and character of the services and the results
attained, but also the professional ability and standing of the
attorney, his learning, skill and proficiency in his profession and
his experience, may be considered in estimating the reasonable
value of his services. Davis v. Webber, 66 Ark. 199; Stanton v.
Embrey, 93 U. S. 548; Randall v. Packard, 142 N.Y. 56,36 N. E.
823; Allis v. Day, 14 Minn. 516 (Gil. 388); Vilas v. Downer, 2v
Vt. 419; Eggleston v. Boardman, 37 Mich. 16; Lawson, Rights,
Rem. & Prac. § 198; Week’s Attys. (2 ed.) 687. It is equally
true that if an attorney through inadvertence or inexperience does
useless work, he can not recover remuneration therefor. Leo v.
Leyser, 73 N. Y. S. 941. '

And in Bell v. Welch, 38 Atk. 149, it was held that a jury
can only assess such fee upon proper proof, which may include
the opinions of other attorneys as to what would be a reasonable
fee under the circumstances, taking into consideration the value
of the services actually rendered. Head v. Hargrave, 105 U. 5.
45; Ottawa. University v. Parkinson, supra; Weeks, Attys.
126, 140. , ' :

The judgment is reversed, and the cause remanded for a
new trial.



