388

SourHERN ENCGINE & BoILER WORKS ©. VAUGHAN.  [98

SoutTHERN ExcINE & BorLkr WORKS v. VAUGHAN. -
Opinion delivered March 20, 1911.

EVIDENCE—MAILING LETTER-—PRESUMPTION.—If a letter is properly
mailed, it is presumed that it was received by the party to whom
it was addressed in due course of mail. (Page 392.)

SAME—WHEN LETTER MAIIQD.—TeSti-mOHy that a letter was “mailed”
justifies the inference that it was properly prepared for transmission
in due course of mail and was placed in the custody of the officer
charged with the duty of forwarding the mail. (Page 392.)
SAME—PRESUMPTION—REBUTTAL.—T'he presumption that a letter prop-
erly mailed was received may be rebutted by testimony that it was
not in fact received, but the positive denial by plaintiff that it had
been received would not be sufficient, as matter of law, to nullify
the presumption. (Page 392.)
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4. TRIAL—QUESTION FOR JURY.—Where defendant testified that he mailed
a certain letter to plaintiff company, and one of plaintiff’s officers
testified that he never received the letter, but it appeared that some
one else might have received and opened the letter on plaintiff’s
behalf, the question whether the letter was received by plaintiff was
properly left to the jury. (Page 393.)

Appeal from St. Francis Circuit Court; Hance N. Hutton,

Judge ; affirmed.

E. H. Mathes and Norton & Hughes, for appellant.

Where uncontradicted testimony shows that a letter hasnot
been received, the presumption of its receipt growing out of the
fact that it was stamped and mailed is overcome. 72 Ark. 305,
80 S. W. 151. The presumption of receipt of a letter only arises
‘upon proof that it was properly addressed, stamped and mailed.

S. H. Mann, for appellee.

The presumption that a letter, properly stamped and ad-
dressed, is received, is not overcome by the testimony of the vice
president of the company to which the letter was addressed that
‘he did not receive it, when the proof shows that he did not opeh
the mail received, but that all mail received by him came to him
through the hand of some employee under him whose duty it was
to decide whether the letter was of the class he should' see or not.
74 Ark. 16.

FraveNTHAL, J. This was an action instituted. by the
Southern Engine & Boiler Works, plaintiff below, to recover pos-
session of a boiler, engine and other machinery which it sold to
defendant. In its complaint it alleged that it had sold said
property, ‘in pursuance of a written contract made with the de-
fendant, for' the sum of $2,000, a part of which defendant pald
and for the balance of which he executed two notes for the sum
of $643 each, the second of which was due December 19, 1909,
and that it was stipulated, both in said contract and in said notes,
that the title to said property was retained in the plaintiff until
the payment of the purchase money therefor. It was also alleged
that said last note had not been paid, although past due.

Defendant admitted the execution of the contract and the
notes, but alleged that in said written contract it was stipulated
that the plaintiff warranted the said machinery against any de-
fects, and that he had been damaged by reason of the breach of
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said warranty, and had duly notified the plaintiff thereof accord-
ing to the terms of said contract. He pleaded said damages as a
counterclaim, for which he asked a recovery.

The plaintiff replied to said counterclaim, denying that the
machinery was defective, and also denying that notice of any
defects therein was giver to it in accordance with the terms of
said written contract. By the terms of said written warranty of
the machinery, contained in said contract, it was provided that
within thirty days after receiving it the defendant should give
written notice to the plaintifi of any alleged defects therein, so
that they could send a man to remedy the same,

Upon the trial of the case, the jury found in favor of defend-
ant in the sum of $468.10 damages upon his counterclaim, and a
judgment was rendered in favor of plaintiff for the balance of
said notes. From this judgment plaintiff has appealed.

There was no question made in the lower court relative to
the right of the defendant to plead said counterclaim, or to the
judgment rendered upon the verdict, if defendant was entitled to
recover any damages. It is conceded by the plaintiff that there
~was sufficient testimony to sustain the verdict of the jury that the
machinery was defective, and that thereby defendant was dam-
aged to the extent of the jury’s finding. The sole assignment of
error now made by the plaintiff why the judgment rendered on
said vérdict should be reversed is that there was no testimony
showing that the defendant had given to it the written notice of
the defects in said machinery as required by said written contract.

The property was received by the defendant about the 15th
day of July, 1909, and the defendant testified that soon after its
installation he found that the same was defective and would not
run, and that he immediately telephoned to the plaintiff to this-
effect, and on the same day wrote to the plaintiff a letter stating
that the machinery was defective, and requesting that-a man be
sent at once to remedy the same. He testified that he wrote this
letter July 28, 1909, addressed to the plaintiff at Jackson, Tenn.,
where plaintiff was located, and introduced in evidence a copy
thereof. He further testified that he never received any answer
to this letter. He also testified that he wrote to plaintiff another
letter on August 2, 1909, in which he stated that there were
defects in the saws, and said: “Send me relief at once.”
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- e plaintiff concedes that these two letters, if written and
properly mailed to it, were within the time required by the con-
tract; but it claims that it never received said letter of July 28,
‘1909, and it urges that the letter of August 2, which it admits it
received, was not sufficient notice to it of any defects other than
in the saws, which it subsequently repaired. It is urged by the
plaintiff that the defendant only testified that he wrote the above
letter of July 28, but did not testify further that he had deposited
it in the postoffice, duly addressed to it, and that therefore no
presumption arose that it had received it. And it further con-
tends that the evidence on the part of the plaintiff proved that
such letter was never received.

It is true that upon his direct examination the defendant
testified only that immediately upon telephoning the plaintiff he
sat down and wrote to it the above letter of July 28. e was not
asked, either upon his direct or cross examination, whether he
had stamped the letter duly addressed to plaintiff and deposited
it in the postoffice in the due course of mail. He testified that
he had written other letters to the plaintiff, which it admitted it
received, and as to them made no statement relative to mailing
same other than he had made as to said letter of July 28. We
think that the plain import of the language used by.the witness
indicated that he had mailed the letter, duly addressed to the
plaintiff, and that it was so understood by the parties to the suit
and by the jury at the time of the trial, and for this reason no
other questions were asked him ‘relative to the mailing of the
letter. But, ﬁpon the cross examination of the witness by the
plaintiff, it asked him whether he wrote a letter to plaintiff dated
November 6, 1909, and introduced said leiter in evidence. De-
fendant testified that he wrote said letter, and that the statements
contained in it were true. In said letter he stated that the ma-
chinery broke the first or second ‘day he sawed with it, and that
from that day on it had caused him a great deal of delay, “and
then I called you up and asked you to send a man to see what
was the matter, * * * and then I wrote you the letter in order
- that I might comply with my part of the contract, and mailed
the letter to you in one of your backed envelopes, and I think you
got that letter, and you still failed to act in the matter.” Now,
as above stated, the defendant had testified in his direct examina-
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tion that he telephoned to the plaintiff regarding the defects in
the machinery, and had at once wiitten it the letter dated
July 28, 1909, and that he ‘only telephoned to the plaintiff one
time. In.this letter of November 6 he states also that he tele-
phoned to the plaintiff and immediately wrote it the letter,
and that he mailed this letter to the plaintiff.

We think that it is a fair inference from this testimony that
the letter referred to was the letter dated July 28, 190g; so that,
by the introduction of this letter of November 6, 1909, by plain-
tiff, there is testimony showirig that the letter- of ]uly 28, 1909,
was duly sent by mail to it.

The rule is well settled that if a letter is properly mailed
it is presumed that it reached the party to whom it was addressed,
and was received by him in the due course of mail. Burlington
Ins. Co. v. Threlkeld, 60 Ark. 539; Planters’ Mut. Ins. Co. v.
Green, 72 Ark. 305; Click v. Sample, 73 Ark. 194; Merchants
Exchange Co. v. Sanders, 74 Ark. 16 Bluthenthal v. Atkinson,
93 Ark. 252; Rosenthal v. Walker, 111 U, S. 185.

The word “mailed,” when applied to a letter, means that it
was properly prepared for transmission in the due course of mail,
and that it was placed in the custody of the officer charged with
the duty of. forwarding the mail. When, therefore, the witness
testified that this letter had been mailed to the plaintiff, it was
sufficient evidence that it had been properly directed, stamped and
delivéred to the officials of the postal department for proper trans-
mission through the mails; and from this the presumption arose
that the plaintiff, to whom the same was addressed, received it.
This presumption could be rebutted by testimony that it was not
in fact received, but the positive denial by plaintiff that same was
received would not be sufficient, as a matter of law, to nullify
the presumption of its receipt. Such testimony simply left the
_question as to the receipt of the letter for the determination of
the jury, under all the testimony adduced at the trial. 10 Cyc.
1670 ; -Merchants’ Exchange Co. v. Sanders, supra.

" In the case at bar, the only witness introduced by the plain-
tiff who testified that said letter was not received was its vice
president and sales manager. He testified that in plaintift’s office at
Jackson there were at least twelve persons who handled its cor-
respondence, and that the witness never opened any of the letters
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himself. It appears that the letters were opened by clerks in the
office, who thereupon would turn over to the witness ‘such letters
as appertained to his department. ‘His department handled all
correspondence relative to the sales of machinery. He testified
that to the best of his knowledge and belief, and from the course
‘and custom of the business at plaintiff’s office, the above letter
of July 28 was not received by it. Under this testimony and
that given by the defendant, we think that it was a question of
fact for the jury to deterniine whether or not the letter had been
mailed and received by the plaintiff. That question the jury has,
by its finding, determined in favor of defendant.

It is also urged by the plaintiff that the court erred in in-
Structing the jury on behalf of the defendant that when a letter
is placed in the postoffice, addressed to a certain party, the pre-
sumption is that it was received by the party to whom it was
addressed. It is contended that there is not sufficient testimony
upon which to base this instruction. But, in view of what we
have said above, we think there was no error in giving this
instruction, '

It is also urged that this instruction was inconsistent with
.one given on behalf of the plaintiff. -On behalf of the plaintiff
.the court instructed the jury that before defendant could recover
‘anything upon his counterclaim it was incumbent upon him to
prove that he had given written notice to the plaintiff within
thirty days after receiving the machinery that same was defective.
We do not think that these instructions are inconsistent. It was
incumbent on the defendant to prove that he had given written
notice to the plaintiff that the machinery was defective, and also
that it received such notice. Defendant could prove this by
showing that he gave this notice by a letter which was duly mailed
to plaintiff, for, upon showing that a written notice was thus .
mailed, the law will presume that the plaintiff duly received it.

It follows therefore that the assignment of errors thus made
by plaintiff is not well taken. co

Judgment is accordingly affirmed.



