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WATKINS V. PARKER. 

Opinion delivered February 6, 1911. 
1. A —DMINISTRATION—RIGHT TO OFFSET CLAIM.—Under Kirby's Digest, § 

6102, providing that "in suits by executors or administrators debts 
existing against their testators or intestates and owing to the de-
fendant at the time of the death of the testator or intestate may 
be set off hy the defendant in the same manner as if the action had 
been brought by and in the name of the deceased," the defendant 
in such case will not have a right to set off a note which he did not 
Own at the death of an intestate, and which was barred because 
not presented to the administrator within the statutory period. (Page 
494.) 

2. SAME—WHAT CLAIMS MUST BE PROBATED. —All demands subsisting at 
the time of the death of the testator or intestate, whether matured 
or not, capable of being asserted in a court of justice, whether of law 
or equity, must be probated within the statutory period or be barred. 
(Page 494.) 

3. COSTS—WHO MAY REcovER.—The successful party in a suit will not be 
permitted in another suit to recover the costs of officers and wit-
nesses allowed in the former suit, without showing that he had paid 
such costs. (Page 495-) 
Appeal from Ashley Chancery Court; Zachariah T. Wood, 

Chancellor ; reversed. 
STATEMENT BY THE COURT. 

On the 16th day of July, 1904, W. L. Howell executed to 
Dr. J. L. Parker a deed to 320 acres of land in Ashley County, 
Arkansas. The consideration for the deed was that Dr. Parker 
should take care of Howell for the remainder of his natural 
life, and pay $150 annually. Parker executed to Howell his 
note of the same date as the deed, and due on or before the 
1st day of January, 1905. On the 2d day of August, 1904, 
Wash L. Howell died, and Thos. E. Watkins was duly appointed 
as administrator of his estate. The administrator and heirs in-
stituted suit in the chancery court against Dr. Parker to set aside 
the deed as having been procured by fraud. Parker denied 
that it was procured by fraud. On the proof made the decision 
of the chancellor was in favor of Dr. Parker. The decision 
of the chancellor was affirmed, but, •because the affirmance 
was based entirely on the facts, the case is not officially re-
ported. Subsequently, the administrator commenced this suit 
in the circuit court against Dr. Parker to recover judgment for 
the amount of the promissory note and the accrued interest.
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Dr. Parker answered, admitting the execution of the note•
sued on, but set up the facts of the prior suit above recited, 
and asked that the costs of that suit which had been adjudged 
in his favor be set off against the amount of the note sued on. 
He further answered that after the death of Wash L. Howell 
he purchased a note for $ioo which Howell in his lifetime had 
executed to the Bank of Hamburg. He purchased the note on 
the 3d day of June, 1905, and never probated same against the 
estate of said Howell, although the estate has been in course 
of administration since the 20th day of October, 1904. He 
pleaded this note as setoff to the note sued on. 

The plaintiff filed a reply, pleading the general statute of 
limitations and the statute of nonclaims, and denied •the right 
of setoff by the defendant.. 

The case was transferred to the chancery court on motion 
of the defendant, and without objection on •the part of the 
plaintiff. 

The chancellor allowed the setoff, and dismissed the com-
plaint of the plaintiff, and rendered judgment for costs only for 
the defendant, no judgment over against the plaintiff having 
been asked. The plaintiff has duly prosecuted an appeal ;to this 
court. 

Geo. W. Norman and J. C. Brown, for appellant. 
1. "A setoff can only be pleaded in an action founded 

on contract, and must be a cause of action arising upon the 
contract." Kirby's Dig., § 6ioi. The next section, 6102, relied 
on by appellee is not applicable to the facts of this case. Howell 
at his death owed Parker nothing. 

A claim against an estate, not presented to the administrator, 
is not a legal setoff. 19 Ark. 328-9 ; 45 Ark. 299; 69 Ark. 62; 
48 Ark. 304; 23 Ark. 6o8. 

A claim barred by nonclaim cannot afterwards be success-
fully prosecuted in equity either against the representatives or 
heirs of the . deceased. i8 Ark. 334; 14 Ark. 246, 254-256; 
8o Ark. 523; Id. 106-7-8. 

A demand against an estate must be authenticated before 
suit is brought ; and after suit is brought it is too late. 7 Ark. 
519; 21 Ark. 519 ; 30 Ark. 756; 48 Ark. 304 ; 72 Ark. 44. A
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plea of setoff is a suit. 14 Ark. 237; 51 Ark. 368; Kirby's 
Dig. 120. 

2. Parker paid no costs, and is not liable therefor. 

Thomas Compere and Robert E. Craig, for appellee. 
Equity will not sacrifice the substance for a technicality, 

but will do justice in cases where the law by reason of unyield-
ing rules cannot grant it. Parker could not, at any time after 
the assignment of the bank note to bim, -probate the claim, be-
cause all this time he owed the estate a larger amount, which, 
being credited on the claim, would more than extinguish it. All 
he could do was to wait until the administrator undertook to 
collect his note, and then set it off pro tanto against the demand. 
15 Ark. 414. 

The right of setoff in chancery exists independent of the 
statute, and is controlled only by equitable principles. 43 Am. 
Dec. 158 ; 47 Am. Dec. 701. 

HART, J., (after stating the facts). The decision of the 
chancellor was wrong. We will first take up the right of the 
defendant to setoff the note given by Howell to the Bank of 
Hamburg and purchased by defendant after Howell's death. 

"In suits by administrators, debts existing against their in-
testates and owing to the defendant at the time of the death of 
the intestate may be setoff by the defendant in the same manner 
as if the action had been brought by and in the name of the 
deceased." Kirby's Digest, § 6102. 

It is plain from the language of this section that the de-
fendant did not have under it the right to hold the note and 
use it as a setoff to a suit which might be brought against him 
by Howell's administrator. This is so because he was not the 
owner or holder of the note at the date of Howell's death. It 
follows that if the defendant could not hold the note and use 
it under section 6102, supra, as a setoff to an anticipated suit 
against him by Howell's administrator, it was his duty to probate 
it as a claim against Howell's estate. It is true the note was 
not due at the date of Howell's death, but it has been the settled 
law of this State since the decisions of Walker v. Byers, 14 Ark. 
253, and Bennett v. Dawson, 18 Ark. 334, that all demands 
"subsisting at the time of the death of the testator or interstate, 
whether matured or not, capable of being asserted in a court
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of justice; whether of law or equity," must be exhibited within 
the statutory period or else be barred. 

The note in question was not exhibited within the time pre-
scribed by the statute, and is barred by the statute of nonclaim. 
A claim barred by the statute of nonclaim can not be setoff. 
to an action by the administrator for a debt due his decedent. - 
Bell v. Andrews, 34 Ala. 538; Patrick v. Petty, 83 Ala. 420; 

Jones V. Jones, 21 N. H. 219; Ewing V. Griswold, 43 Vt. 400. 

To the same effect, see Walker v. Byers, 19 Ark. 323. 
It is also insisted by counsel for defendant that he should 

be allowed to setoff to the action of the administrator the costs 
adjudged him in the case of Watkins v. Parker,. referred to in 
our statement of facts, but he does not . show that he paid any 
of these costs. He only shows that certain costs were taxed 
in that case. He should have alleged and proved that he paid 
the costs. It is true that costs by statute are an incident to the 
judgment, but a party to a suit has n'o right to collect costs 
unless he has paid them. The reason for this is that officers 
and -witnesses in whose favor costs are taxed have the right to 
collect them themselves by fee bills, so, if the losing party should 
pay the costs to his adversary without any showing that he 
had paid them to officers or witnesses entitled to them, he 
might become liable to pay them a second time. 

The decree will be reversed, and the cause remanded with 
directions to enter a decree in accordance with the opinion.


