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LouisiaNa & NorTuwesT Rainroap CoMPANY v. REEVES.

Opinion delivered May 23. 1910.

TRLEGRAPH COMPANY—NOTICE OF SPECIAL DAMACES.—A telegram which
on its face apprises the telegraph company that a certain person
is very sick and requests the addressee to notify another of such
fact is sufficient to apprise the company that the last-mentioned
person would be likely to suffer mental anguish by nondelivery
of the message. (Page 216.)

. SAME—DILIGENCE IN DELIVERING MESSAGE—Whether a messenger who
was charged with the delivery of a telegram, and who failed, in
the addressee’s absence, to deliver it at his residence, exercised
ordinary diligence is a question of fact for the jury. (Page 216.)
SAME—DAMAGES—EXCESSIVENESS,—Under the rule that where there
is no fixed rule of compensation the theory of the law is that the
verdict of a jury awarding damages is conclusive unless it appears
to be the result of passion or prejudice, a verdict awarding to a
wife $750 for the negligence of a telegraph company in failing
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to deliver a message whose prompt delivery would have enabled her to
reach the bedside of her dying husbangd, was not excessive. (Page 217.)

Appeal from Columbia Circuit Court; George W. Hays,

Judge; affirmed. '
STATEMENT BY THE COURT.

This action was instituted in the Columbia Circuit Court by
Mrs. Bertie Reeves against the Louisiana & Northwest Railroad
Company, to recover damages for mental anguish caused by the
failure to promptly deliver the following telegran::

“Rev. J. ]J. Menifee, Magnolia, Ark.

“Austin very low. Tell Bertie to come at once. Answer.

: (Signed) “W. O. Reeves.”

The facts are as follows: The telegram was sent from
Bloomberg, Texas, by W. O. Reeves to J. J. Menifee at Mag-
nolia, Arkansas, on the 27th day of December, 1908. It was re-
ceived by the defendant railroad company at 4:53 o’clock p. M.
on that day. The railway company operated the telegraph line
over which the message was in part transmitted to Magnolia.
It ascertained that the Rev. J. J. Menifee was staying at the
house of a Mr. Burleson in the town of Magnolia, but that he was
not in town that day. No effort was made to find out if he had
a family, or who the beneficiary in the telegram was; and no fur-
ther effort was made to deliver the telegram until the next
morning. :

Austin Reeves and Bertie Reeves, his wife, were the persons
referred to in the telegram as “Austin” and “Bertie.” The latter
was the daughter of J. J. Menifee, the addressee of the telegram.
At the time the Rev. J. J. Menifee with his wife and daughter,
Bertie, were all staving at the house of Mr. Burleson. The tele-
gram was delivered at the residence of the latter at 8:30 o’clock A.
M. on the 28th inst., and was received by Mrs. Bertie Reeves.
She left on the next train for the hedside of her hisband, but he
was dead when she arrived. She testified that she was at Mr.
Burleson’s throughout the day of the 27th inst., and that, had the
telegram been delivered at his residence promptly on that day,
she could and would have started at once to her husband’s bed-
side, and would have arrived there about 12 hours before his
death. The evidence shows that she suffered great mental an-
guish because the telegram was not delivered.
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There was a trial before a jury, which returned a verdict
against the railroad company for $750. From the judgment ren-
dered against it the latter has appealed to this court.

C. W. McKay, for appellant.

Telegrams of this nature are strictly confidential. Kirby’s
Dig., § 7943. Therefore appellant was justified in declining to
deliver to any one else than the addressee. A telegraph com-
pany is not liable to one whose interest does not appear on the
face of the telegram. 141 Fed. 538.

W. H. Askew, for appellee.

The telegram on its face is sufficient to put the telegraph
company on inquiry as to the relationship existing between the
parties mentioned therein. 82 Ark. 526; 87 Ark. 303; 18 Am.
St.'R. 25; 16 Id. 920. The question of diligence is one exclu-
sively for the jury. 10 Am. St. R. 772; 77 Ark. 531. The tele-
gram was sufficient on its face. 82 Ark. 526; 18 Am. St. R. 37;
76 Tex. 217. The telegram should have been delivered at the
residence of the addressee. 27 Am. St. R, 918; 44 Pac. 080; 24
Fed. 119. The verdict is not excessive. 82 Ark. 526.

Harr, J., (after stating the facts.) “A telegraph company
owes a duty to the transmission and delivery of messages only
to persons of whose beneficial interest in the telegram the com-
pany receives information from the face of the telegram itself or
from other sources; and it is liable for special damages only where
notice of the facts which give rise thereto is received either
from the face of the telegram or from other sources.” Western
Union Tel. Co. v. Weniski, 84 Ark. 457; Western Union Tel.
Co. v. Blackmer, 82 Ark. 526.

It owes a duty to the party whose beneficial interest ap-
pears from the face of the telegram because injury to such person
is the natural and probable consequence of its want of care. We
think the body of the message brings this case within the rule,
and that appellant ought reasonably to have anticipated from the
language of the telegram that the party interested would suffer
mental anguish.

The principal contention made by counsel for appellant is
that the court erred in giving the following instruction :
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“The jury are instructed that, upon receipt of the message,
it became and was the duty of the defendant to use reasonable
effort for the prompt delivery of same; and if you believe from
a preponderance of the évidence that it failed to use such ef-
fort, then and in that event you are told that it was guilty of
negligence. As to whether, under the facts and circumstances
detailed in evidence by the witnesses, the defendant company was
negligent in the delivery of this message is a question to be de-
termined by you from all the evidence in the case.”

They urge that the court should have told the jury as a
matter of law that appellant discharged its duty when it learned
that the addressee of the message was not in Magnolia, and
that it owed no duty except to deliver the message to him in
person.  We think the question of negligence in the
delivery of the message, under the facts and circumstances of
this case, was properly left to the jury to determine.

“Whether the messenger who is charged with the delivery
of the telegram, and fails to present it at the residence or place
of business of the addressee, has used ordinary diligence, such
as the law requires, is a question of fact for the jury.” Western
Union Tel. Co. v. Mitchell, 40 L. R. A. (Tex.) 209; Pope v.
Western Union Tel. Co., 9 Ill. App. 283; Western Union Tel.
Co. v. Woods, 44 Pac. (Kan.) 989; 2 Jovce on Electrical Law,
§ 744

At least ordinary and reasonable effort must be made to
deliver the message. The undisputed evidence in this case shows
that if the railroad company had delivered the message at the
residence of Mr. Burleson, where Mr. Menifee and family were
staying, the plaintiffi would have received it, and could have
reached the bedside of her husband before his death.

Tt is next insisted that the verdict is excessive. The amount
recovered was $750. Where there is no fixed rule of compensa-
tion, the theorv of the law is that the verdict of the jury is con-
clusive, unless it appears to be the result of passion or prejudice.
In the present case the negligence of the defendant prevented a
wife from reaching the bedside of her dying husband and minis-
tering to him; and we do not think the verdict was excessive.

The judgment will be affirmed.



