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MAXEY V. COOPER. 

Opinion delivered March 21, 1910. 

ExEcuTION—MORTGAGED PERSONAL PROPERTY.—Where a mortgage on per-
sonal property has been duly filed or recorded, the property is not 
subject to execution for a debt of the mortgagor. 

Appeal from Garland Circuit Court ; W. H. Evans, Judge ; 
reversed.

STATEMENT BY THE COURT. 

This was a suit in replevin for a buggy. The facts are 
substantially as follows : One Barnes owned the buggy, and 
sold it to one Mitchell, taking a mortgage back to secure the 
purchase money, which was duly filed with the clerk of the 
circuit court of Garland County,	, 1907. Cooper 
Brothers obtained a judgment against Mitchell 	
1907. On the i3th day of December, 1907, Mitchell sold the 
buggy to Barnes, or rather permitted . Barnes to take it under 
his mortgage. On the same day (December 13, 1907) Barnes 
sold the buggy to appellant. Mitchell, 'while having the buggy 
in his possession, placed it in the livery gable of Cooper Brothers. 
Execution was issued on the judenient of Cooper Brothers 
against Mitchell and placed in the hands of appellee John Smith,
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the constable. He levied upon the buggy December 14, 1907, 
as the property of Mitchell. Smith permitted Simon Cooper to 
hold the buggy in his possession for him. This suit was brought 
against them by appellant to recover possession of the buggy. 
There were originally other defendants, but before the trial 
all passed out except Smith and Simon Cooper. 

Under the instructions of the court the jury returned a 
verdict in favor of Smith and Cooper. From the judgment in 
their favor appellant duly prosecutes this appeal. 

R. G. Davies, for appellant. 
WOOD, J. (after stating the facts). The judgment and 

execution of Cooper Brothers against Mitchell gave them no 
lien on the buggy. Mortgaged property, where the mortgage 
has been duly filed, is not subject to execution. Jennings v. Mc-
Ilroy, 42 Ark. 236 ; Buck V. Bransford, 58 Ark. 289, 291. At 
the time the execution was levied, December 14, 1907, the ap-
pellant was the owner of the buggy, having purchased same 
from Barnes, who purchased of Mitchell December 13, 1907. 

Appellant was entitled to a judgment upon the undisputed 
evidence. The judgment is therefore reversed, and the cause 
is remanded for new trial.


