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1. ATTORNEY & CLIENT — POSTCONVICTION RELIEF — NO CONSTI-
TUTIONAL RIGHT TO ATTORNEY. — Act 1780 of 2001 provides for
a postconviction challenge to a judgment of conviction; like Ark. R.
Crim. P. 37.1, which is the primary vehicle for convicted defend-
ants in this state to raise postconviction attacks on a judgment, it is
civil in nature; there is no constitutional right to an attorney in state
postconviction proceedings.

2. ATTORNEY & CLIENT — RIGHT TO COUNSEL — ENDS AFTER
COMPLETION OF DIRECT APPEAL. — The right to counsel ends in
Arkansas after direct appeal of the original judgment of conviction is
completed, and the state is not obligated to provide counsel in
postconviction proceedings.

3. ATTORNEY & CLIENT — CIRCUIT & APPELLATE COURT HAVE DIS-
CRETION TO APPOINT COUNSEL FOR PRO SE INDIGENT DEFEN-
DANT FILING POSTCONVICTION PROCEEDINGS — EXERCISE OF
DISCRETION ON APPEAL. — Both the circuit court in which a
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postconviction pleading pursuant to Ark. R. Crim. P. 37.1 has been
filed and the supreme court have the discretion to appoint attorneys
for indigent appellants in Rule 37.1 cases; on appeal, the exercise of
this discretion depends on whether the pro se appellant makes a sub-
stantial showing that the appeal has merit and that he cannot proceed
without appointment of counsel.

4. ATTORNEY & CLIENT — PRO SE APPELLANT SEEKING APPOINT-
MENT OF COUNSEL ON APPEAL OF ORDER DENYING RELIEF PURSU-
ANT TO AcT 1780 oF 2001 — MUST ALSO MAKE SUBSTANTIAL
SHOWING. — A pro se appellant seeking appointment of counsel on
appeal of an order denying relief pursuant to Act 1780 of 2001 must
make a substantial showing that the appeal has merit and that he
cannot proceed without appointment of counsel.

5. ATTORNEY & CLIENT — APPELLANT FAILED TO MEET BURDEN —
MOTION FOR APPOINTMENT OF COUNSEL DENIED. — Where
appellant failed to meet his burden of showing that the appeal had
merit and that he could not proceed without appointment of coun-
sel, the motion for appointment of counsel was denied.

6. MOTIONS — MOTION FOR EXTENSION OF TIME TO FILE BRIEF —
GRANTED. — The motion for extension of time to file the appel-
lant’s brief was granted.

Pro Se Motion for Appointment of Counsel & Motion for
Extension of Time to File Appellant’s Brief; pro se motion for
appointment of counsel denied; motion for extension of time
granted.

Appellant, pro se.

No response.

P erR CuriaM. In 1996, John J. Hardin was found guilty
by a jury of rape and sentenced to 216 months’ impris-
onment. The court of appeals affirmed. Hardin v. State, CACR
97-265 (Ark. App. March 4, 1998). Hardin subsequently filed in
the trial court a timely petition for postconviction relief pursuant
to Criminal Procedure Rule 37 that was denied. We affirmed the
trial court’s order. Hardin v. State, CR 99-563 (May 10, 2001) (per
curiam).
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In October 2001, Hardin filed in the trial court a petition
pursuant to Act 1780 of the 2001 Acts of Arkansas. The act
amended Arkansas’s state habeas corpus statute to provide that a writ
could issue to any person “who has alleged actual innocence of
the offense or offenses for which the person was convicted . . . . in
accordance with § 16-112-201 et seq.” Ark. Code Ann. § 16-
112-103(a)(1). Hardin claimed that the writ should be issued in
his case because there was no conclusive scientific evidence
adduced at his trial to prove that he was guilty of rape. The court
denied the petition, and Hardin has lodged an appeal from that
order here.! He now asks that counsel be appointed to represent
him on appeal and that an extension of time be granted to file the
appellant’s brief.

Because it was recently enacted, this court has not had the
opportunity to consider the constitutionality of the act, whether it
conflicts with other postconviction remedies available to the con-
victed defendant, or otherwise to address the provisions of the
statute. At this time, we address only whether appellant Hardin
has demonstrated that he is entitled to appointment of counsel and
conclude that he has not.

[1, 2] Act 1780 of 2001 provides for a postconviction
challenge to a judgment of conviction. Like Criminal Procedure
Rule 37.1, which is the primary vehicle for convicted defendants
in Arkansas desiring to raise postconviction attacks on a Jjudgment,
it is civil in nature. Both the United States Supreme Court and
this court have held that there is no constitutional right to an
attorney in state postconviction proceedings. Coleman v. "Thomp-
son, 501 U.S. 722 (1991);‘Hammon v. State, 347 Ark. 267, 65
S.W.3d 853 (2002). We have further held that the right to coun-
sel ends in this state after the direct appeal of the original judg-
ment of conviction is completed, and the State is not obligated to
provide counsel in postconviction proceedings. Hammon, supra,

! Because appellant’s petition to the trial court was filed in his criminal case, the
appeal from the order denying relief was assigned to this court’s criminal docker.
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citing Fretwell v. State, 290 Ark. 221, 718 S.W.2d 109 (1986) (per

curiam).

[3-5] We have said, however, that both the circuit court in
which a postconviction pleading pursuant to Rule 37.1 was filed
and this court have the discretion to appoint attorneys for indigent
appellants in Rule 37.1 cases. On appeal, the exercise of this dis-
cretion depends on whether the pro se appellant makes a substantial
showing that the appeal has merit and that he cannot proceed
without appointment of counsel. Virgin v. Lockhart, 288 Ark. 92,
702 S.W.2d 9 (1986).2 We hold today that the same showing
must be made by appellants seeking appointment of counsel on
appeal of an order denying relief pursuant to Act 1780.> As appel-
lant has failed to meet this burden, the motion for appointment of
counsel is denied.

[6] The motion for extension of time to file the appellant’s
brief is granted. Appellant’s brief will be due forty days from the
date of this opinion.

Motion for appointment of counsel denied; motion for
extension of time granted.

ArNoLD, C. J., not participating.

2 This requirement that the pro se appellant in an appeal in a civil matter make a
substantial showing of merit before being granted the relief sought has also been applied to
motions to file a handwritten brief-see Miner v. Furman, 318 Ark. 883, 887 S.W.2d 310
(1994); Glick v. Lockhart, 288 Ark. 417, 706 S.W.2d 178 (1986); Howard v. Lockhart, 300
Ark. 144, 777 S.W.2d 223 (1989); Hayes v. Lockhart, 288 Ark. 419, 706 S.W.2d 179
(1986)—and to motions for duplication of the appellant’s brief at public expense. See
Maxie v. Gaines, 317 Ark. 229, 876 S.W.2d 572 (1994).

3 Pursuant to Section 10 of Act 1780, now codified at Ark. Code Ann. §16-112-
207(2)(1), “[a] person financially unable to obtain counsel who desires to pursue the
remedy provided in this subchapter may apply for representation by the Arkansas Public
Defender Commission or appointed private attorneys.” (Emphasis added).



