
ARK. ]	 HILL V. MCCLINTOCK.	 1059 

HILL V. MCCLINTOCK. 

Opinion delivered January 16, 1928. 

1. HIGHWAYS—PROCEEDING TO VACATE ROAD—PARTIES.—In a proceed-
ing in the county court to vacate a public road, a citizen and tax-
payer has the right to be made a party and to appeal from an 
adverse ruling of the county court. 

9 . HIGHWAYS—PETITION TO VACATE ROAD—RIGHT TO WITHDRAW 
NAMES OF PETITIONERS.—Citizens and taxpayers who signed a 
petition to vacate a road were entitled to withdraw their names 
before the county court acted on the petition, where the with-
drawal of their names did not affect the court's jurisdiction. 

3. HIGHWAYS—PETITION TO VACATE ROAD—RIGHT TO WITHDRAW 
NAMES.—Where citizens and taxpayers signed a petition to 
vacate a road upon a misrepresentation of fact, they had a right 
to correct their mistake by withdrawing their names, before 
the petition was acted on by the county court. 

4. COURTS—APPEAL TO CIRCUIT COURT—WAIVER OF REQUIREMENT OF 
BOND.—On appeal to the circuit court from an order of the county' 
court vacating a public road, appellees by consenting to a trial 
on the merits, waived a ruling on a motion to dismiss because 
appellant had not filed the appeal bond required by Crawford & 
Moses' Dig., § 5241.
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5. HIGHWAYS—PROCEDURE IN VACATING ROAD.—A proceeding to 
vacate a public road is governed by Crawford & Moses' Dig., § 
5247, providing that, when any county road shall be considered 
useless, ten citizens may petition the county court to vacate same, 
but not by § 5249, authorizing the court to open new roads and 
to make changes in old roads. 
HIGHWAYS—PROCEDURE IN VACATING ROAD.—In a proceeding to 
vacate a road under Crawford & Moses' Dig., § 5247, failure to 
give notice of the .proceeding and failure to appoint viewers, as 
required under the statute, held to render the order vacating the 
road erroneous. 

7. HIGHWAYS—AUTHORITY OF COURT TO VACATE ROAD.—Under Craw-
ford & Meses' Dig., § 5247, providing that on petition of ten 
citizens the county court might vacate a road when it shall be 
considered useless, the court cannot arbitrarily vacate a road 
without finding that it has become useless. 

S. EVIDENCE—JUDICIAL NOTICE—NAVIGABILITY OF sTREAAL—The court 
will take judicial notice that White River is a navigable river. 
HIGHWAYS—VALIDITY OF' ORDER VACATING ROAD.—On appeal from 
the circuit court's judgment affirming the county court's order 
vacating a public road, evidence held to show that the road in 
question was not useless, and hence the judgment was erroneous 
under Crawford & Moses' Digest, § 5247, providing that a road 
may be vacated when it shall be considered useless. 

Appeal from Prairie Circuit Court, Northern Dis-
trict; W.J. Waggoner, Judge; reversed. 

STATEMENT OF FACTS. . 

* On the 23d day of July, 1927, J. M. McClintock and 
104 ether persons, citizens and taxpayers of the Southeili 
District of Prairie County, Arkansas, filed a petition in 
the county court to vacate the east and west ends of the 
public road connecting with the bridge across White 
River near DeValls Bluff, in said county. The part of 
the road asked to be vacated which connected the west 
end of the bridge with the improved road is 794 feet in 
length, and the part of the road asked to be vacated which 
connected the east end of the bridge with the public road 
is 1,356 feet in length. Na notice of the time of present-. 
lug the petition was. given. On . the 25th day of July, 
1927, a remonstrance signed by G. P. Hill, a citizen and 
taxpayer of said county, and 75 others who signed the 
original petition, was filed in the county court. Hill and
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the other persons who signed said remonstrance alleged 
in it that they had signed the original petition for the 
vacation of the road because it was represented to them 
that the road sought to be vacated was that part of the 
road leading from the main public highway to the old 
ferry which had been owned and operated by J. M. 
McClintock. The county court made an order vacating 
the road, as asked for in the petition. 

On the 27th day of July, 1927, G. P. Hill and four 
. other persons who-had signed the remonstrance filed an 
affidavit for an appeal to the circuit court from the 
order vacating said public road. J. M. McClintock filed 
a motion in the circuit court to dismiss the appeal, on the 
ground that the parties who took the appeal had signed 
the original petition, and because they had failed to 
file bond for appeal within ten days, .as provided by § 
5241 of Crawford & Moses' Digest. 

In the circuit court no action was taken on the motion 
to dismiss the appeal, but the case was tried upon the 
facts stated above and upon a written stipulation filed 
by the parties. The written stipulation contains a defi-. 
nite and particular description of the . road to be vacated, 
which connects the east and west approaches to the bridge 
over White River near DeValls Bluff, in the Southern 
District of Prairie County, Arkansas, with State High-
way No. 70. It is further agreed that said road is a 
part of the State Highway system and under its control 
and management and is known as a part of the Bank-
head Highway, designated No. 70 by the United States 
Government and by the State Highway Department. The 
stipulation recites that it is to be used as evidence in the 
trial of the cause in the circuit court in the Northern 
District of Prairie 'County. 

The circuit court found the issues in favor of .J. M. 
McClintock, and it was ordered and adjudged that the 
order of the county court be affirmed. The case is here 
on appeal.
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H. W. Applegate, Attorney General, Hal Norwood, 
Assistant, Robinson, House ..fe Moses and John D. 
i& Cooper Thweatt, for appellant. 

Emmet Vaugham, and . J. F. Holtzendorg, for appel-
lee.

HART, C. J., (after stating the facts). In proceedings 
of this sort a citizen and taxpayer has a right to be made 
a party to the proceedings in the county court arid to 
appeal from an . adverse ruling of the county court rel-
ative to the vacation, alteration or establishment of roads. 
Johnson v. West, 89 Ark. 604, 117 S. W. 770 ; and McMa-
han v. Ruble, 135 Ark. 83, 204 S. W. 746, and cases cited. 

But it is insisted that Hill had no such right, because 
he signed the original petition for the vacation of the 
road. The record shows that, before the original petition 
was acted upon, Hill and other persons who had signed, 
the original petition asked that their names be with-
drawn, before the court took any action on the petition. 
The withdrawal of the name of Hill and the names of the 
other persons did not affect the jurisdiction of the court, 
because there was still left upon the petition more than 
ten names, as required by the statutes. Under these 
circumstances it has been generally held that names may 
be withdrawn at any time before the tribunal in which 
the petition is filed in some way acts or determines the 
sufficiency of the petition. Elliott on Roads and Streets, 
4 Ed., vol. 1, paragraph 374. Numerous cases from the 
courts of last resort of several States are cited in sup-
port of the doctrine. 

There is no analogy between proceedings of this sort 
and proceedings to -form local improvement districts in 
cities and towns under the provisions of our Constitu-
tion. In such. a case our Constitution provides that such 
improvement district can only be formed where a major-
ity in value of the property owners have signed the peti-
tion. The act of signing the petition is in the nature of 
an election, and is an irrevocable act, because the sign-
ing of the petition is in the nature of casting a ballot 
at an election. A signer of a petition for the establish-
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ment of an improvement district caimot revoke his act 
except for cause shown. 

In the present case more than ten names, as required - 
by the statute, were left on the petition, and it cannot be 
doubted-that Hill and the other remonstrants might with-
draw their names at any time before the petition had been 
acted upon by the county court.. Each petitioner acted ou 
his individual responsibility, and, if he should change his 
mind on the question of whether the road should be 
vacated or not, he had a right to do so at any time before 
the county court acted upon the petition. Besides this, 
the, record shows that Hill and the other remonsfrants 
signed the petition upon the representation that the *road 
described in it was the old road leadink from the main 
public road to the ferry formerly owned and operated 
by J. M. McClintock. When they found out that they 
had signed the petition upon a Misrepresentation of fact 
and that the road in question was the one leading to the 
east and west apProaches of the bridge across White 
River, they had a right to oorrect their mistake, because 
the petition had not been acted on by the county court 
before they withdrew their names. 

In the circuit court J. M. McClintock filed a motion 
to disniiss the appeal because Hill and the other parties 
to the appeal had not filed the appeal bond required by 
§ 5241 of Crawford & Moses' Digest. McClintock did. 
not ask or obtain a ruling upon his motion to dismiss the 
appeal, but, on the other • and, went to trial in the cir-
cuit court on the merits of the case. Under our system of 
pleading he will be deemed to have waived a ruling on 
his motion to dismiss the appeal and to have consented 
to the jurisdiction of the circuit court to try the case. 
Parker v. Wilson, 98 Ark. 553,136 S. W. 981, and Pratt 
v. Frazer, 95 Ark. 405, 129 S. W. 1088. 

It is next insisted that the giving of the appeal bond 
was a prerequisite to the exercise of jurisdiction by the 
circuit court, and could not be waived. We do not agree 
with this contention. The giving of the apipeal bond 
was for the. benefit of McClintock and the other peti-
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tioners to the vacation of the road, and might be•waived 
by them. The only purpose of the bond in the present 
case would have been for the payment of the costs of the-
case. If McClintock wished to avail himself of his right 
under the statute to have , the appeal . bond given, he 
should have insisted upon the circuit court acting upon 
his motion to dismiss the appeal. Nemier v. Bramlett, 
103 Ark. 209, 146 S. W. 489, and Free v. Maxwell, 138 
Ark. 489, 212 S. W. 325, where it was held that, *here 
no affidavit for appeal was filed before an appeal was 

. granted by the probate -court, appellee walved the filing 
thereof by proceeding to trial in the circuit court without 
objection on that account. By analogy, the appeal bond 
required by the, statute, being for the benefit of the appel-
lee, might be waived by him. Appellee must be held to 
have waived a provision of the statute for his benefit 
to Which he gave no attention until after the case had 
gone to trial on its merits. His stipulation of facts and 
his agreement to try the case on . the merits were suffi-
cient waiver of his right to require the appeal bond 
under the statute. 

It follows that the circuit court had jurisdiction of 
the case, and this brings us to a consideration of the 
trial of the case in the circuit court on its merits. 

The record shows that no notice was given of the 
proceeding and that no viewers were appointed, and con-
sequently no viewer's report was made in favor of vacat-
ing the road, as required under § 5247 of Crawford & 
Moses' Digest. It is contended, however, by counsel for 
appellee, that this is a proceeding under § 5249 of Craw-
ford & Moses' Digest, and that no notice was necessary, 
under the ruling of Sloan v. Lawrence County, 134 Ark. 
121, 203 S. W. 260. We •do not agree with this conten-
tion of counsel for appellee. Section 5249 confers upon 
the .county court authority to open new roads and to 
make such changes in old roads as they may deem neces-
sary and proper. Section 5247 provides that, when any 
county road or any part of any county road shall be con-
sidered useless, any ten citizens residing in that portion
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of the county inay make application by. petition to the 
county court to vacate the same. Thus it will be seen 
that the two sections ,of the statute operate in entirely dif-
ferent fields. There is a material difference in laying 
out a new road and making changes and alterations in a 
public road, and in vacating it. 

In Thompson v. Crabb, 6 J. J. Marsh. (Ky.) 222, it 
was said that there is a palpable distinction between the 
alteration and the discontinuance of a public highway. In 
the one case the road is kept up, leading to the principal 
points, although it may be, by alteration, upon differ-
ent grOund from that on which it was first located. In 
the other it is abolished altogether, the authorities are 
exempted from keeping it in repair, and it may be stopped 
up entirely. Hence it was said that the Kentucky stat-
ute providing for a discontinuance of an established road 
did not apply to the ease of an alteration. 

In the case at bar we are of the opinion that the 
proceedings was under § 5247, providing for the vacation 
of roads under certain conditions, and that the court 
erred in vacating the road, for the reason that the pro-
visions with regard to notice and the appointment of 
viewers provided by the statute were not complied witb. 

The judgment vaccating the property was erroneous 
for another reason. It will be noted that § 5247 provides 
-that, when any county road or any part of any county 
road shall be considered useless, it may be vacated by a 
'proper petition filed in the *county court. Under the stat-
ute the portion of the road could only be vacated when 
it was considered useless. The question of whether the 
-part of the road asked to be vacated had become useless 
was one of fact to be determined on the evidence. The 
question of the utility or non-utility of the 'part of the-
highway asked to be vacated was therefore one for judi-
cial determination, which could not be arbitrarily exer-
cised by the county court. 

The undisputdd evidence shows that the part of the 
road asked to be vacated connected the east and west 
approaches to the bridge- over White Rivet with the 

_
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Bankhead Highway, which is a part of the State system 
of highways, and is one which receives aid from the 
United States. The court will take judicial notice that 
White River is a navigable river, and, if the approaches 
of the public road which connect with the bridge across 
that river should be vacated, the nse of the whole road 
would be materially affected, and the use of the bridge 
as a means of crossing the river would be entirely abol-
ished. Therefore it will be seen that, as long as the 
bridge i used as a part of the State Highway and as a 
means of crossing White River, the public road leading 
to the bridge on each ,side of it cannot, in the very nature 
of things, be considered useless, and it was erroneous for 
the county court to so hold. As a practical matter, 
those parts • of the public road which are used as 
approaches to the bridge can never be considered useless 
as long as the bridge is a part of the public highway for 
crossing White River. The circuit court affirmed the 
judgment of the county court vacating the road, and 
thereby adopted the view of the matter held by the county 
court, and committed error in so holding. 

Other questions are pressed upon us for a reversal 
of the judgment, but the views which we have expressed 
ara conclusive of the case. Hen& it is not necessary to 
state, consider or determine the other questions relied 
upon by counsel for appellants for a, reversal of the judg-
ment. 

It follows that the _judgment will be reversed, and 
the cause will be remanded, with directions to the circuit 
court to . reverse the judgment of the county court vacat-
ing the road in question, and to certify its judgment 
down to the county court, to the end that the judgment 
of the circuit coUrt . may be adopted by the county court 
and entered upon its record as the judgment of the 
tounty court. That is to say, the judgment of the cir-
cuit court will be that the order of the county court 
vacating the road in question will be reversed, and the 
county court ordered to dismiss the petition of J. M. 
McClintock and others asking for a vacation of the pub-

lic road in queStion. It is so ordered.


