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CONWAY OIL & ICE COMPANY V. GIBSON OIL COMPANY. 

Opinion delivered December 19, 1927. 
1. RAILROADS—USE OF SPUR-TRACK.—Under Const., art. 17, § 1, pro-

viding that all railroads shall be common carriers, a railroad 
company owning and controlling a spur must permit the public 
to use it if needed, as the term "railroad" includes all sidetracks 
or spurs convenient for transacting the railroad company's busi-
ness. 

2. RAILROADS—OWNERSHIP OF SPUR-TRACK.—Where, by contract, a 
spur was constructed by a railroad for the use of an oil and 
ice company, but with the ownership and control remaining in 
the railroad, held that •the spur became a part of the railroad 
system, so as to preclude the oil company from charging a third 
person for use thereof. 

Appeal from Faulkner Circuit Court; W. J. Wag-
goner, Judge; affirmed. 

R. W. Robins, for appellant. 
George F. Hartje, for appellee. 
MEHAFFY, J. The 'appellee, Gibson Oil Company, 

brought suit against the appellant for $294.80 for mer-
chandise and oil sold and delivered to the appellant.
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Appellant answered, admitting the purchase of the 
merchandise and oil as set forth in plaintiff's itemized 
statement, but appellant alleged that it had paid on 
said account the sum of $180, being the amount due from 
the appellee to the appellant on a running account for 
track rent or unloading charges for the cars unloaded by 
appellee on appellant's spur-traok, under an agreement 
by which appellee was to pay the appellant $3 for each 
car so unloaded.. Appellant offered to confess judg-
ment for $114.80, the difference between appellee's claim 
'and appellant's account against appellee.	- 

In 1892 the following contract was entered into 
between the St. Louis, Iron Mountain & Southern Rail 
way Company and the Conway Oil & Gin Company of 
Conway, Faulkner County, Arkansas: 

"Contract for siding or spur-track. These articles 
of agreement, made and entered into this 4th day of 
June, A. D. 1892, by And between St.. Louis, Iron Moun-
tain & Southern Railway Company, party of the first 
part, and Conway Oil & Gin Company of Conway, Faulk-
ner County, 'State of Arkansas, party 'of second part. 

"Witnesseth: That for and in consideration of the 
sum bf one dollar in hand paid to the party of the first 
part, by the party of the second part, receipt of which 
is hereby acknowledged, and stipulation and agreements 
herein contained to be kept apd performed by the said 
party of the •second part, the .said. railway Company 
hereby agrees on their part that they will Jay, at or near 
Conway station, on the L. R. & F. S. Ry. or near 375 
mile-post, the said track to be laid 593 feet in length, 
on the following terms and 'conditions, for the purpose 
of shipping cotton seed and oil. 
• "Company to furnish materials. (1) The said rail-
way company hereby agrees to furnish, at their own cost, 
the necessary track materials, including rails, switch 
fixtures,. fastenings, etc., and all labor necessary to lay 
said siding or spur-track in accordance with the map or 
plat hereto attached, showing the' Actual location of the 
same.
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"Grade for siding, how done. (2) The mid second 
party hereby agrees, on their part, to do "all the neces-
sary grading required for said siding or spur-track,- in 
such manner as may be directed by the superintendent 
or engineer of the said railway company, and also to pre-
pare the 'said grade to a proper surface for laying the 
track thereon. 

"Right-of-way, how furnished. (3) The said sec-
ond party hereby further agrees to furnish all the land 
necessary for the right-of-way for the said sidetrack, 
outside of the right-of-way or lands of the railway com-
pany, the said additional land to be furnished free of cost 
to the said ,railway company, and the said second party 
hereby further agrees to furnish, at their own cost, all 
the crossties and switch ties of suitable size required 
for the said siding or spur-traA. 

"Rails, etc., to be railway property. (4) It is hereby 
mutually agreed that all of the said rails, switch fixtures, 
fastenings, etc., furnished by said railway company, 
shall, during the existence of this agreement, and all 
times hereafter, be the property of the said railway com-
pany, and it is . further agreed that the said second party 
shall have no right, title, or ownership in the said spur 
or sidetrack, nor in the rails or other materials with 
which the said track is laid, excepting crossties and switch 
ties which are furnished by them, which crossties, et3., 
they hereby agree to take up and remove from the rail-
way right-of-way whenever the use of the track is aban-
doned or taken up as herein provided. 

"Right to use track for - other business. (5) It is 
hereby further mutually agreed that-the sidetrack, when 
completed, is to be used by tbe said second party for the 
purpose of loading, unloading and shipping cottonseed 
and oil, with the reservation, to-wit : That the said rail-
Way company shall have the right to use the said track for 
their own business, or for the business of any other per-
sons or shippers, provided that the business of the said 
other shippers can, in tbe judgment of the superintend-
ent of said railway company,"be done on the *said track
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without serious detriment or inconvenience to the busi-
ness of the said second party." 

The Missouri Pacific Railroad Company is the suc-
cessor of the St. Louis, Iron Mountain & Southern Rail-
way Company, and the Conway Oil & Ice Company is the 
successor of the Conway Oil & Gin Company. 

Appellant contends that, under the above contract, 
it had a right to charge appellee $3 a car for the use of 
the sidetrack for loading and unloading purposes. Appel-
lant does not dispute any of the items in appellee's 
account, but contends that it is entitled to a credit of $180 
for the use of the spur-track by the Gibson Oil Company. 

Our Constitution, among other things, proyides : "All 
railroads, canals and turnpikes shall be public high-
ways, and all railways and canal companies shall be com-
mon carriers." •Section 1, art. 17, Constitution of Arkan-
sas.

It has been many times held that the term "railroad" 
includes all sidetracks necessary or convenient for the 
transaction of the company's business. This was a side-
track or spur connected with the main line of the rail-
road, and, while it was constructed under the contract 
above set out, it became a part of the system. 

Section 4 of the contract provides that all of the 
rails, switch fixtures, fastenings, etc., shall, during the 
existence of the contract and at all times hereafter, be 
the property of the railway company, and that the sec-
ond party shall have no right, title or ownership in the 
said spur or sidetrack nor in the rails or other materials 
with which the said track is• laid, excepting (3rossties and 
switch-ties, which are furnished by them, which erossties, 
etc., they hereby agree to take up and remove from the 
railway right-of-way whenever the use of the track is 
abandoned or taken up, as herein provided. It will there-
fore be seen that the' contract itself provides that the 
spur-track is a part of the property of the railroad com-
pany. It has control over it. 

Section 5 of the contract also provides that the rail-
way company shall have the right to use the said track
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for their own : business or for the business of any other 
persons or shippers, provided that the business of the 
said other shippers can, in the judgment of the superin-
tendent of said railway company, be done on the sidetrack 
without serious detriment or inconvenience to the said 
second party. 

The railroad company, in making the contract, evi-
dently had in mind its duty to the public, that it was a 
common carrier, and that it was bound to furnish facil-
ities to all shippers impartially. But, if there had been 
no such provision in the contract, it would have been 
the duty of the railroad company, whenever the public 
necessity required it, to permit persons other than appel-
lant to use the track. 

"The term 'railroad' includes all sidetracks neces-
sary or convenient for the transaction of the company's 
business, and if a yailroad company controls and operates 
a switch or sidetrack as a part of its system, although 
primarily for the benefit of a particular shipper, it may 
be compelled to transport freight for others at points 
along the line where such persons have a right to ship or 
receive it. But, where a switch is constructed for the 
benefit of a particular shipper on his land, and subse-
quently, under rights expressly reserved in the contract, 
the railroad company cancels its agreement and sells the 
switch to the landowner, he has the exclusive right to the 
use of the switch, and the railroad company cannot be 
required to receive the freight of others on or along such 
private switch of which it has not the management or 
control." 33 Cyc. 637. 

It will be observed from reading the above quotation 
that, where the Spur is built for a shipper and the ship-
per bocomes the owner outright, its ownership of that 
property is like the ownership of any other -property. It 
does not belong to the railroad then and it is not a part 
of its system, but in all cases where the railroad company 
itself owns the switch or spur, and controls it, it is 
bound to permit the public to use it if such use is needed 
by the public.
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It has been said: "Ordinarily a contract by a rail-
road company to build a sidetrack or spur-track from its 
main line to a private enterprise is valid, as the interest 
of the public cannot in any way be seriously affected by 
the construction of such track. But the contract will 
not be enforced when the public interest demands a dis-
continuance of the switch or spur." 22 R. C. L. 836. 

In a case in the Court of Appeals of Kentucky, 
involving a spur-track and the right to use the same, the 
court said: 

" The railroad switch involved in this litigation was 
built by the White Stone Quarry Company, and in so 
doing they entered into a contract with the Louisville•
& Nashville Railroad Company by which it leased or 
hired all of the materials which went into it, from the 
railroad company; upon a stipulated rent, to be equal to 
6 per cent. per annum on the value of the material fur-
nished; the quarry company to keep the roadway in good 
condition, either by doing the work itself or paying the 
railroad company for what it might do in this regard. 
Afterwards, on the 23d day of May, 1893, the property 
having passed into the ownership of the Bowling Green 
Stone Company, a new contract was made between it and 
the railroad company, in which all of the terms and con-
ditions of the original contract concerning material fur-
nished by the railroad company, and the rental therefor 
due from the quarry company, were recited, and further 
that, 'whereas, said Bowling Green Stone CompanY 
wishes to increase its business, and has represented to 
said Louisville & Nashville Railroad Company that, if 
it should be relieved from the payment of said rent and 
for said repairs, it would result in an increase of traffic 
for said Louisville & Nashville Railroad Company: Now 
therefore, in consideration of the premises, the said 
Louisville & Nashville Railroad Company, from and after 
this date, releases the said Bowling Green Stone Com-
pany from the payment of rent on said material, and also 
agrees to keep said track in repair during the continu-
ation of this contract, without cost to said Bowling Green
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Stone Company, reserving the right, however, to dis-
continue doing so, and the right to cancel this contract 
on 60 days' notice in writing to said Bowling Green Stone 
Company, whenever and at _any time, in the opinion of 
the management of said Louisville & Nashville Railroad 
Company, tbe shipments from said quarries to points on 
and reached via said Louisville & Nashville Railroad 
Company's lines are .not sufficient to justify the main-
tenance of the track by said Louisville & Nashville Rail-
road Company. * * * So far as this record shows, it 
exercises the same control and dominion over this line 
that it does over any other part of its system; and we 
think, by the terms of the contract in question, the switch, 
during the continuance of the contract, at least, becomes 
a part of the general system of the Louisville & Nash-
ville Railroad Company. This being so, it cannot law-
fully refuse to receive and transport freight belonging to 
appellees to and from such reasonable points along the 
line at which they may lawfully ship or receive it. * * * 
Railroad companies are quasi-public corporations, cre-
ated for the purpose of exercising the functions and per-
forming the duties of common carriers. These duties are 
defined by law, and, in accepting their charters, they 
necessarily take with them all the duties and liabilities 
annexed ; and they are required to supply, to the extent 
of their resources, adequate facilities for the transaction 
of all business offered, and to deal fairly and impartially 
with their patrons. * * * And they have no right to con-
tract with a corporation or individual to give exclusive 
rights to transfer any commodity over any part-of their 
line." Bedford-Bowling Green Stone Co. et al v. Oman 
et al., 115 Ky. 369, 73 S. W. 1038. 

In discussing a similar question, the Supreme Court 
of Nebraska said : 
• "The facts, we think, warrant the inference that the 

respondent constructed the sidetrack across the inter-
vener's premises under at least an implied grant of a 
right-of-way from the intervener's privies in estate, the 
then owners of the premises, and that such track now
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constitutes a part and parcel of the respondent's rail-
road system, open alike to all requiring service thereon." 

The court then quotes the section of the Constitu-
tion of Nebraska, which is substantially the same as ours, 
declaring iailroad companies public highways, etc., and 
then proceeds : 

" The term 'railroad' includes all sidetracks neces-
sary or convenient for the transaction of the company's 
business. * * * The sidetrack in question is connected with 
the respondent's main line. In the absence of evidence 
to the contrary, taking into account the fact that it crosses 
the property of third parties and occupies a portion of 
the public streets of the city under a grant from the 
city, the -presumption would be that it is a part of the 
respondent's railroad system, and a public highway 
within the meaning of the constitutional provision above 
quoted." Roby v. State ex rel. Farmers' Grain & Live 
Stock Co., 76 Neb. 450, 107 N. W. 766. 

In the contract in this case it is provided that this 
spur-track shall belong to the railroad company, shall 
be under its supervision and control. The railroad com-
pany reserves the right not only to use this spur-track 
itself, but reserves the right to use it for other shippers, 
and, as we have said before, if it did not reserve this 
right, the fact that it owns and controls this spur-track 
and is a ,,,,omnion carrier, owing a duty tO the public, if 
there is any public necessity, it is required to receive and 
transport freight for all persons who may offer it.• 

The judgment of the circuit court is correct, and is 
therefore affirmed. 

SMITH and MOHANEY, JJ., dissent.


