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AvLpHIN v. MATTHEWS.
Opinion delivered January 9, 1928.

1. MINES AND MINERALS—REASONABLE TIME FOR SECURING RELEASE
OF OIL LBASES.—Where an agreement for the sale of an oil lease
required the seller within “next few days or a reasonable length
of time” to obtain releases from persons holding outstanding
leases, the reasonable time contemplated action within the next
few days, and ordinarily means such time as persons using due
diligence would require to perform the act, considering all the
facts and circumstances.

2. MINES AND MINERALS—WAIVER OF TIME LIMIT.—The buyer of an _
oil lease did not waive the requirement that the seller should
secure releases from the holders of outstanding leases within a
reasonable time by allowing him, after a reasonable time had
elapsed, another week to secure the releases, where the releases
were not furnished within such week, since if there was any
waiver, it was on condition that the releases be furnished within
the week.

Appeal from Union Chancery Court, First Division:
J. Y. Stevens, Chancellor; affirmed.
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Mahony, Yocum & Saye, for appellant.
Jeff Davis, for appellee.

MzesAFFY, J. On September 10, 1925, H. A. Mat-
thews, trustee, entered into a contract with S. M. Led-
better and J. D. Faulkner to purchase an oil and gas lease
on 80 acres of land in Union County, Arkansas, belong-
ing to said Ledbetter and Faulkner, and under this con-
tract the agreed purchase price, $2,400, together with
the lease from the sellers, was placed in escrow pending
the examination of the sellers’ title by the attorney for
the appellee. T

In this transaction J. S. Alphin, appellant, acted
as the agent for the sellers.

When the title to the land covered by the lease was
examined by the attorney for the appellee, it was found
that the sellers could not give a marketable title to an
oil and gas lease covering it, because of the fact that oil
and gas leases covering portions of the land were out-
standing in T. J. Woodley, T. R. Hiney and W. H. Work-
man, and the attorney for the appellee required that
releases from those persons to the sellers be obtained
before their title of the lease could be approved as mar-
ketable. These leases had not been obtained on September
24, 1925, two weeks after the contract of sale was entered
into, and Faulkner was pressing Alphin to close the
transaction, and stated that unless the transaction was
closed without delay, he would call the sale off. At that
time it was suggested to appellee that he turn the money
which was in escrow over to J. S. Alphin, and that appel-
lee accept the lease which had been deposited in escrow,
and at the same time represented to appellee that the
necessary leases to make his title marketable would be
forthcoming without delay; and the money was there-
upon turned over to J. S. Alphin and the lease delivered
to the appellee, together with a letter which reads as fol-
lows: '
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- «E] Dorado, Ark., Sept. 24, 1925.

““Mr. Howard A. Matthews, Trustee
Kl Dorado, Arkansas.

“‘Dear sir: In re oil and gas lease, north half of
southeast quarter section 25, township 17 south, range
15 west, Union County, Ark. S. M. Ledbehter and J. D:
Faulkner fee.

¢‘This is to advise you that the sum of $2,400, as evi-
denced by two cashiers’ checks, which have this date been
placed in my hands, will be by me held until such time as
the releases of oil and gas leases, which have been pre-
pared for execution by T. J. Woodley and wife, T. R.
Hiney, trustee, and wife, and W. H. Workman, trustee,
have been properly executed and delivered for recorda-
tion. It being our understanding that these are the
remaining requirements as made by your attorney with
reference to the clearing of title to the oil and gas lease- -
hold rights on the above described land.

““It is understood that you are today filing for rec-
ord the oil and gas lease, as executed by S. M. Ledbet-
ter and J. D. Faulkner on August 29, 1925, but same is
not being finally accepted by you until releases mentioned
above have been obtained and filed for record.

“In the event these releases mentioned above are
not received within the next few days, or a reasonable
length of time, you may, at your election, accept the above
described oil and gas lease by waiving your requirements
as to the releases, and I will thereupon be relieved from
my obligation to hold these checks any longer.

““Yours very truly,
“(Signed) J. S. Alphin
, “J.S. Alphin, Agt.”’

““Witnesses: W. H. Price, E. L. Pye.”

Upon receiving this money at the time the letter was
written, Alphin placed it in his general account at the
First National Bank of El Dorado and used it for his own
purposes, although the letter stated that the $2,400 which’
had that date been plased in his hands would be held by
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him until such time as the releases of oil and gas
leases had been properly executed and delivered for
recordation."

The appellant argues two questions. The first con-
tention is that the releases were obtained in a reasonable
time, and, second, that, if the releases were not obtained
within a reasonable time, the appellee waived the delay.

The appellee testified in substance that he entered
into contract as above set out through the agent, J. S.
Alphin; that the lease and money were placed in escrow
with the First National Bank pending an approval of
title; that on September 24 Mr. H. Alphin, son of J. S.
Alphin, told him that Faulkner wanted to know whether
or not they had made a sale, and that, if be wanted to take
" the lease, they would obtain quitclaims or releases from
these gentlemen, who were out of town; that he told
Alphin to give him a letter that these quitclaims would
be obtained within a few days and he would aceept the
lease and place it on record; that Alphin gave him to
understand the releases would be forthcoming within a
few days; that he turned the money over to Alphin, and
Alphin gave him the letter set forth in the complaint, and
he placed the lease on record; that on that date he gave
Alphin Workman’s address in Fort Wayne, Indiana, and
informed him that Workman was in New Mexico; that,
. possibly within the next week, he asked Alphin if he had
- got the releases, and that Alphin informed him no, but
that they would be here in a few days; that he spoke to
- Alphin a number of times, in fact, every time he gaw him;
that between September 24, 1925, and November 21, 1925,
he spoke to-Alphin fully fifteen times about the releases;
that on each occasion Alphin would tell him that he had
not received_ all of the releases, but that he would have
‘them in a day or two; that when he entered into the con-
tract he thought he would have a merchantable title
within a week or ten days, and, when it had gone on for
six weeks, he saw Mr. Alphin on the street, and told him
that he would give him another week; that Mr. Lake said
that they had all of the releases except the one from
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Hiney, and that they had a man down there and would
have it tomorrow. Appellee told him this would be all
right. When the release came it did not cover the land
owned by Hincy ; it misdescribed the land, and then appel-
lee told Alphin it had gone long enough, and, since they
had had an agreement and he had turned the money over
to Alphin, he wanted Alphin to give him back the money,
~and he would give him the lease back; that he tendered a
- release of the lease; that the customary time allowed the
seller in which to cure the title was from 10 to 15 days in
the Union and Ouachita counties oil fields. At the time
he purchased the leasé it was worth $2,400, There was a
little showing of oil in the Stocks well on the Ezell prop-
erty; that there were six or seven other wells being
drilled in that vieinity; that the value of the lease was to
be deterimined on the outcome of the Ohio well. That the
Ohio well was abandoned on October 7, 1925; that the
value of oil and gas leases fluctuates greatly from time to
time, dependmo* on the development of the field where
they are located.

On cross-examination appellee testified that he pur-
chased it as trustee, and one-third was to be for himself,
one-third for Dr. Falvey, and one-third for R. L. Long;
that Mr. Romine later acquired part of Dr. Falvey’s
interest, and he thought the Root Refinery acquired part
of it; that on the date that the letter was written, Septem-
ber 24 1925, he knew that Workman lived in Ind1ana and
that the release would have to be sent by mail and for-
warded ‘to New Mexico; that when he would speak to
Alphin about the progress that was being made in obtain-
ing the releases from time to time, Mr. Alphin would tell
him the releases would be here in a day or two, and he
would tell Mr. Alphin that that was all right; that they
got the release from Hincy one day after the Week which
he had given them, but that he gave them an extra day,
and that the release containing the incorrect description
arrived within the time which he gave them; that he ten
dered the release to Alphin at the time, and that they had
told them a fhumber of times they could get a correct
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lease, and are telling them that yet. e does not know
whether or not they delivered the correct lease to Mr.
Marlin, his attorney. That the lease was worth as much
on Monday as it was on Saturday; that a few days’ or
weeks’ delay at that time did not affect the rights of the
parties more than it had before; that it was customary
to give the seller 10 or 15 days to cure the title, but it
was not customary to place the lease on record before the
title was approved.
~ J. 8. Alphin, testifying for the defendants, said in
substance that the only connection he had with the trans-
action was that Faulkner and Ledbetter made him irus- -
tee, and afterwards Lake was made trustee in part; that
"he had nothing to do with the releases; that Liake was
doing all that; that Matthews asked him a number of
times if he had got the releases, and that he told him
all had been got except the one from Hincy, but had never
got it. On Friday Matthews asked him if they had come,
and he told him he did not know, he had not seen Lake,
and that Matthews said if he did not get them completed
by tomorrow he would call it off; that the leases came on
Saturday, but these were incorrect. The property was
misdeseribed, and Matthews said the lease was all wrong,
and he wanted his money back, and he told Matthews he
could get it corrected by Monday. Matthews said that
was not the question, he wanted his money back, and he
told him hé was not going to give it back.
On cross-examination hé said that the cashier’s
* chesks were delivered to him on the 24th, the date of the
letter, and that he used the money, and that he gave
money to Lake and Faulkner two or three weeks after
Matthews demanded the money back; that witness did
not have anything to do with the lease on record; that he
was a mere tool. ’
P. G. Lake testified in substance that, during the
time he was obtaining the releases, Matthews mentioned
it to him once or twice, and more particularly on a cer-
tain Friday he mentioned he wanted the releases. He
.could not tell what Matthews said. He sent the releases
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down by VanHook to Hincy. When Matthews told him
he would only give him until the following day to get the
releases, the release had been made out and sent down,
but the property was misdeseribed. He testified as to
the activity in the vicinity, and that deep sand found
east of Kl Dorado had caused a great demand for this
property. People were buying leases as fast as they
could get them. .

.On cross-examination he said that he did not remem-
ber the date that he got the releases from Workman, but
he did not think it was within two weeks after Alphin
signed the lease; that the money was turned over to
Alphin and the lease placed of record because Faulkner
said he had two or three chances to sell, and unless the
money was turned over to him he would call it off.

J. H. Alphin testified about the lease and about the
deseription being wrong in the deed.

In rebuttal, J. C. Falvey testified that he put up $800
of the $2,400; that the money was turned over to Alphin,
and he talked to Lake several times about it, and Mat-
thews came to him and said he was tired of monkeying
with it. Matthews asked him to go see Lake and see if
they were not going to do anything about it. Matthews
asked witness to go and demand the money, which he did.

At the close of the testimony the court entered a
decree in favor of appellee, from which is this appeal.

It is first contended by the appellant that he was enti-
tled to a reasonable time in which to obtain the releases
and deliver them to appellee, and that he did not have a
reasonable time. The letter given at the time the leases
were delivered and the money turned over provides that,
in the event these releases mentioned above are not
.received within the next few days or a reasonable length
of time, ete, We think that that alone would mean that
the reasonable time should be within the next few days.
And Matthews testifies, and this is not disputed, that
Alphin gave him to understand the releases would be
forthcoming within a few days. Matthews also testified,
and it is undisputed, that when he entered into the con-
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tract he thought he would have a merchantable title
within a week or ten days, and when it had gone on for
six weeks, he saw Alphin on the street and told him he
would give him another week. He finally told him that it
had gone on long enough.- ]

Matthews testified, and this is also undisputed, that
he is familiar with the usual agreements in the purchase
and sale of leases in Union and Ouachita counties oil
fields, and that the customary time allowed the seller in
which to cure the title was from 10 to 15 days.

As we have said, this proof is not disputed. The
proof also shows that the values and prices in the oil
fields fluctuate, and they of course depend largely on
whether wells are producing or not, and a piese of prop-
erty might be thought very valuable at one time and
within a few days thought to be worthless. We therefore
conclude from the testimony in this case that the appel-
lant did not obtain the releases within a reasonable time.
A reasonable time is such a period as would suffice for
the performance, if the person whose duty it was to per-
form, used in the performance such diligence, care and
prudence as a person of ordinary diligence, care and pru-
dence, under the like circumstances, would use in the per-
formance of a like duty. A reasonable time would be
such a time as a person using due diligence would require
- to perform the act, taking into consideration all the facts
and circumstances. . ‘

It has been said: _

““But, apart from these considerations, one general
rule may be said to cover the performance of the con-
tract, viz., that it must be performed in a reasonable man-
ner and with reasonable diligence on each side. Where
the manner or place of doing an act or the time at which
or within which it is to be done is left undefined, it is to
be determined by reference to what is reasonable, having
regard to the circumstances of the particular case. * * *
And the courts have laid down the rule that reasonable
time for the performance of acts under a contract is such
a period of time as suffices for their performance if the
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one whose duty it is to perform uses such diligence in
the performance as a person of ordinary diligence and
prudence would use under like circumstances.’’ Dietrich
v. U. 8. Shupping Board Emergency Fleet Corp., 9 Fed—
eral, 2d Series, 733.

The above case cites many authorities in support of
the rule announced.

The next contention of appellant is that appellee
waived time. It appears from the evidence that, after
an unreasonable length of time, the appellee told appel-
lant that he would give him another week. Therefore,
if there was any waiver at all, it was, according to the
undisputed proof, on condition that the releases be fur-
nished within one week. 'There is no dispute about these
facts. They were not furnished within the time fixed.
Appellee not only said he had seen the appellant as many
as fifteen times, but that he finally told him that he had
waited long enough on it and he wanted his money, and
then gave appellant one week more.

According to the proof, the time was unreasonable,
and it was extended for one week only, and, when the
releases were not obtained and delivered in that time,
appellee was under no duty to accept them, and was enti-
tled to recover his money dep0s1ted with appellant

The decree of the chancellor is affirmed.



