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WHALEY V. NIVEN. 

Opinion delivered December 19, 1927. 
i. FRAUD—SALE OF BANK STOEK—INSTRUCTION.—In an action to 

recover the sum paid for bank stock and the amount of a subse-
quent assessment, an instruction that, to enable plaintiff to 
recover for false representations, it must appear from the evi-
dence that defendant seller, vice president of the bank, asserted 
the representations to he true, "of his personal knowledge," held 
erroneous, since it was not essential for the jury to find that the 
defendant represented the bank to be solvent of his personal 
knowledge. 

2. FRAUD—LIABILITY FOR FALSE STATEMENT.—In order to charge the . 
seller with fraud, it must be shown that he made an active attempt 
to deceive the buyer relative to some matter material to the con-
tract, either by statements which he knew to be false, or by 
acts, conduct, or representations which suppress the truth and 
induce in the buyer a false impression.
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3. FRAUD—WHEN REPRESENTATIONS ACTIONABLE.—To be considered 
fraudulent in law, representations must be of a nature material 
to the contract, made by one who either knows them to be false 
or, not knowing, asserts them to be true, and made with intent 
to have the other party act on them to his injury, and such must 
be their effect. 

4. FRAUD—WHEN REPRESENTATIONS FRAUDULENT.—A false repre-
sentation by a seller will be fraudulent, though he had no knowl-
edge of its falsity, if it is made as of a matter of truth of his per-
sonal knowledge. 

5. FRAUD—WHEN REPRESENTATIONS FRAIMULENT.—Though a pur-
chaser must act with prudence in seeking the available means 
of ascertaining the truth, yet, if the seller, having peculiar knowl-
edge of the matter, by misrepresentations or artifice induces the 
buyer to rely on his false statement, he will not be heard to say 
that the buyer could have ascertained the truth. 

6. FRAUD—KNOWLEDGE OF FALSITY OF REPRESENTATIONS.—Where a 
vice president of a bank selling the stock was charged with knowl-
edge that the bank was insolvent when he asserted that it was 
solvent, he cannot excuse himself in an action to recover the sum 
paid by saying that he merely expressed an opinion. 

7. FRAUD—JURY QUESTION.—In an action to recover a sum paid for 
bank stock and the amount of a subsequent assessment, the ques-
tions whether the seller, who was vice president of the bank, had 
merely expressed an opinion as to its solvency, and if so, whether 
that opinion reflected the honest judgment of the seller, held 
properly submitted to the jury. 

8. TRIAL—INSTRUCTION AS TO BURDEN OF PROOF.—An instruction that 
the plaintiff must prove all the material allegations in his com-
plaint by a "fair" preponderance of the evidence, was erroneous 
in using the word "fair" where specific objection was made. 

_Appeal from Jefferson Circuit Court; Richard M. 
Mann, Judge on exchange; reversed. 

Rowell & Alexander, for appellant. 
D. B. Niven, Jr., and H. Jordan Monk, for appellee. 
SMITH, J.. Appellant seeks by this suit to recover 

the sum paid by him for a thousand dollars of the capital 
stock-of the Citizens' Bank of Pine Bluff and the amount 
of a subsequent stockholder's liability he was required 
to pay by reason of the ownership of this stock. 

In support of the allegations of his complaint, appel-
lant testified that a close and intimate relationship 
e-.Nisted between himself and appellee, who was an active
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vice president of the bank, and the owner of a large 
amount af its capital stock. Appellant desired to make 
a small investment, and spoke to appellee, in 1923, about 
the purchase of a thousand dollars of the capital stock 
of the bank, and, to induce this purchase, appellee rep-
resented that the bank was solvent, and, in reliance upon 
this representation, appellant contracted to buy and later 
purchased from appellee a thousand dollars of this stock, 
for which he paid $1,250; that the bank was at the time. 
insolvent, and known . so to be by appellee; and that, in 
Ja.nuary, 1925, tlfie State Bank Commissioner took over 
the bank and required appellant, as the then owner of 
the stock, to pay an assessment of 100 per cent. against 
it, as provided by law. 

Appellee admitted selling the stock, but denied mak-
ing any false representations in regard to its value, and 
stated that such representations as 'he did make were 
made in gaod faith and were mere expressions of his 
opinion, and were not made for the purpose of inducing 
the sale. 

Certain instructions were given to which appellant 
excepted, and from the verdict and judgment in appel- - 
lee's favor is this appeal. 

The law applicable to the issues stated was declared 
in the case of Hunt v. Davis, 98 Ark. 44, 135 S. W. 45S, 
and the doctrine of that case was later reaffirmed in the 
cases of Jarratt v. Langston, 99 Ark. 438, 138 S. W. 1003 ; 
Bell v. Fritts, 161 Ark. 371, 256 S. W. 53; and Myers v. 
Martin, 168 Ark..1028, 272 S. W. 856. It will not be nec-
essary therefore to again review the law of the subject. 
It will suffice to determine whether the instructions given 
conformed to the law as declared in the cases cited. 

The court gave, at the request of appellee; and over 
the objection and exception of appellant, an instruction 
numbered 6 reading as follows: 

"To enable the plaintiff in this ease to recover for 
false representations it Must appear from the evidence 
that ihe defendant asserted the misrepresentations to be 
true of his personal knowledge, and nlade• them with
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intent to have the plaintiff act upon them to his injury. If 
defendant made such representations, honestly believ-
ing them to be true, and made them in good faith, -with-
out any intention to induce the sale to plaintiff, then the 
plaintiff cannot recover, and you will find for the defend- . 
ant." 

This instruction was erroneous. It was not essential 
to a recovery for the jury to find that appellee repre-
•sented the bank to be solvent "of his personal knowl-
edge," and the instruction was erroneous in imposing 
this requirement before finding appellee liable. 

The instant case is similar, under the relevant facts, 
to the case of Hunt V. Davis, supra, and, as the law there 
declared is directly applicable to the issues here joined, 
we make the following extensive quotation from that 
opinion, it being borne in mind that the alleged false 
representation in each case was made by an officer of 
the bank, whose relation thereto placed him in posi-
tion to have, or in which he should have had, peculiar 
knowledge as to the bank's condition. It was there said: 

"The principles on the subject of fraud which are 
applicable to contracts for the sale of property generally 
apply likewise to contracts for the sale of shares of 
stock. In order to charge the seller with fraud, it must be 
shown that he has made • an active attempt to deceive the 
buyer relative to some matter material to the contract, 
either by statements which he knows to be false, or by 
acts, conduct or representations which suppress the truth • 
and induce in the buyer a false impression. Representa-
tions which are considered fraudulent in law must be 
of a nature that are material to the contract, and 'must 
be made by one who either knows them to be false, or 
else, not knowing, asserts them to be true, and made 
with the intent to have the other party act upon them 
to his injury, and such must be their effect.' Louisiana 
Molasses Co., Ltd., v. Fort Smith Gro. Co., 73 Ark. 542, 
84 S. W. 1047. If a representation is made by the seller 
which he knows to be false, it will constitute fraud, but 
a representation will also be fraudulent, even if he had
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no knowledge whatever, if it is made of a matter as truth 
of personal knowledge. Cooper v. Schlesinger, 111 U. S. 
148, 4 S. Ct. 360, 28 L. ed. 382; Kountze v. Kennedy; 147 
N. Y. 124, 41' N. E. 414, 29 L. R. A. 360, 49 Am.- St. Rep. 
651 ; Cole v. Cassidy, 138 Mass. 437, 52 Am. Rep. 284. 

"Although a purchaser must act with prudence and 
diligence in seeking the available means of ascertaining 
the truth, yet if the seller, having peculiar knowledge of 
the matter, by any misrepresentation or artifice induces 
the buyer to rely on his false statement, then the seller 
will not be heard to say that the buyer could have ascer-
tained the truth. The very representations relied upon 
may have caused the purchaser to forbear from making 
further inquiry. If the false representations are made 
with the intent to induce the other party to act thereon, 
ordinary prudence does not require the other party to 
test the truth of such representations where they are 
within the knowledge of the party making them, or 
where they are made to induce the other party to refrain 
from seeking further information. Gammill v. Johnson, 
47 Ark. 335, 1 S. W. 610; Graham v. Thompson, 55 Ark. 

• 296, 18 S. W. 58, 29 Am. St. Rep. 40; Stewart v. Fleming, 
96 Ark. 371, 131 S. W. 955; Evatt v. Hudson, 97 Ark. 265, 
133 S. W. 1023.	 • 

"While, ordinarily, statements of the value of prop-
erty are mere expressions of opinion upon which a pur-
chaser is not entitled to rely, yet statements of fact which 
affect the value of the property, if false and made for 
the purpose of inducing the purchaser to rely thereon, 
are false representations which will constitute fraud in 
law. False statements made of material facts relating 
to the property or condition of a corporation which nee-
essarily affect the value of the stock of suCh corpora-
tion are not Mere expressions of opinion upon which a 
purchaser of such stock has no right to rely, but they 
are representations which will constitute fraud if, by 
means of suel misrepresentations, the purchaser has been 
induced to buy such stock. Clark & Marshall, Private 
Corp.. § 616b ; 20 Cyc. 60."
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Appellant insists that, inasmuch as appellee was 
actively connected with the management of the bank, he 
cannot be heard to say that any statement made by him 
as to the bank's condition was the mere expression of 
an opinion, and that he is liable for having made a false 
representation if he falsely stated the bank was solvent, 
although in so doing he professed merely to be giving 
his opinion on that subject. The opinion quoted from 
does not go to that extent. Of course, the statement 'as 
to the bank's condition, although expressed as a mere 
opinion, must have reflected the honest judgment of the 
officer making the statement. If, under all the 'circum-
stances, appellee was charged with knowledge that the 
bank was not solvent when he asserted that it was, he 
cannot excuse himself by saying that he merely expressed 
an opinion. Nor can he be heard to say that he had 
merely expressed an opinion, if he made a false state-
ment of a material fact -relating to- the property or con-
dition of the bank, which necessarily affected the value 
of the stock. 
- It was therefore proper, as was done in this case, 

in instructions given to the jury, to submit the question 
whether appellee had merely expressed an opinion as to 
the solvency of the bank, and, if so, whether that opinion 
reflected the honest judgment of appellee. If it did not, 
appellee is liable as having made a false representation, 
although it was expressed in the form of a mere opinion, 
if appellant relied and acted upon this opinion. 

- The 'court also gave, over appellant's objection, an 
instruction lettered C, reading as follows: 

"The burden of proof is on the plaintiff in this case 
throughout the whole case, and must prove all the mater-
ial allegatihns -in his complaint by a fair preponderance 
of the evidence." 

'Specific objection was made to the use of the word 
"fair" as imposing the requirement that something more 
than a mere or bare preponderance was required. 

This court has several times condemned instructio-as 
which appeared to impose the requirement that some-
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thing more than a mere preponderance is required to 
establish the plaintiff's case, and . several 'of these cases - 
were reviewed in the late case of Sealy Mattress Co. v. 
Southern Cotton Oil Co., 167 Ark. 405, 268 S. W. 611, 
where it was said : 

"There was no specific objection made to either of the 
rulings of the court in- giving instruction No. 4 and in 
modifying instruction No. 2, and the objection in each 
instance was general. It must'be conceded that the use 
of the word 'clearly' or 'clear,' in connection with an 
instruction concerning the preponderance of the evi-
dence, is improper, for, in a trial of the issues, the bur-
den of proof is discharged by producing a mere prepon-
derance of 'the evidence. Shinn v. Tucker, 37 Ark. 580. 
But a general objection is not sufficient to bring the erro-
neous use of these words to the attention of the trial court. 
This should be done by a specific objection. In the case 
of St. L. I. M. & S. Ry. Co. v. Sparks, 81 Ark. 187, 99 S. 
W. 73, the court had under consideration an assignment 
of error relating to the giving of an instruction by the 
trial court which declared the duty of the defendant to 
establish its defense, of contributory negligence `by a pre-
ponderance of the testimony to the satisfaction of the 
jury.' This court condemned the use of the word 'satis-
faction' as inaccurate, but held that a general objeictien 
was not sufficient to raise the question for reView on 
appeal. In HaYs v. Williams, 115 Ark. 406, 171 S. W. 882, 
an instruction was given which used the word . 'fair' in 
connection with a declaration as to the duty of the party 
to make out his case by a preponderance of the evidence, 
and the use of the word was ,condemned by this court, 
but we held that it was necessary to raise the question by 
a- specific objection. The same principle has been 
announced in other decisions of this court. Morris v. Col-
lins, 127 Ark. 68, 191 S. W. 963 ; Bocguin v. Theurer, 133 
krk. 448, 202 S. W. 845.' 

The judgment in the case . quoted from was not 
reVersed because no specific objection was made to the 
use of the word "fair,'" but in the instant case a speeific
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objection was made, and it was therefore erroneous to 
impose this additional requirement on the plaintiff before 
permitting him to recover. 

For the- errors indicated the judgment must be 
reversed, and it is so ordered.


