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BATES V. BLOCHER. 

Opinion delivered December 19, 1927. 
TRIAL—OFFER OF COMPROMISD---ADMISSIBILITY IN EVIDENCE.—It was 
error to permit counsel for plaintiff to read to the jury defend-
ant's offer to confess judgment in a certain amount, where defend-
ant did not admit that he owed such amount, but only offered 
to confess judgment provided the offer was accepted before fur-
ther costs accrued. 

2. TRIAL—READING PLEADINGS TO JURY.—TJnder Crawford & Moses' 
Dig., § 1292, prescribing the order of trial, it is customary to 
read pleadings to the jury for the purpose of stating the issue. 

Appeal from Pulaski Circuit Court, Second Division ; 
Richard M. Mann, Judge ; reversed. 

Tom W. Campbell, for appellant. 
Moore, Gray & Bwrow, for appellee. 
MEHAFFY, J. Plaintiff, a resident of Bentonville, 

Arkansas, engaged in buying and selling fruit and fruit



892	 BATES V. BLOCHER.	 [176 

'waste, sold to the appellant, a resident of Pulaski County, 
Arkansas, under a written tontract, a quantity of apple 
skins and cores approximating 150,000 pounds. The 
written contract is as follows :

"November 9, 1925. 
"Mr. J. W. Blocher, 
"Bentonville, Arkansas.. 

"Dear sir : This will confirm our phone purchase 
of your own make of skins and cores at $1.36 cwt. f. o. b. 
Bentonville, shipments to be made on or before May 15, 
1926, plus 8 per tent. interest on the amount of each 
invoice. Interest to begin December 1, 1925; each 
invoice to carry its own interest. The volume to be 
approx. 150,000 pounds. 

"Cars to be routed Frisco care of Missouri Pacific 
at Van Buren. 

"Jim, I am sending this in duplicate, so you may 
sign and return one copy for our files. 

"Very truly,	• 
"Ozark Fruit Company, 
"By B. C. Bates, 

"Sole Owner. 
"Accepted: J. W. Blocher." 
The appellant does not dispute the contract, the ship-

ment of the goods, nor the price to be paid, nor the quan-
tity. But, in his answer, he alleges that when the goods 
were purchased they were in good condition, and it was 
the duty of the plaintiff to so keep and care for same 
until shipped that they would be in good tondition when 
shipped; that plaintiff permitted water to get into and 
upon said apple skins and cores and• greatly increase the 
weight and greatly decrease the sugar content and value 
thereof ; that said apple skins and cores, had they been 
in good condition when shipped to him, would have pro-
duced vinegar at the rate of one gallon to every 2 1/3 
pounds, or a total of 69,710 gallons, but that, by reason 
of the excessive moisture and loss of sugar content, they 
produced only 48,700 gallons, making a loss to defendant



ARK.]	 BATES V. BLOCHER.	 893 

of 21,010 gallons of vinegar by reason of said excessive 
moisture and hiss of sugar content; that, by reason of 
said excessive moisture, defendant was caused to pay 
excess freight in the sum of $143.24 ; that, by reason Of 
said negligence of plaintiff in handling said apple skins 
and cores while in his storage, defendant was damaged 
in the sum of $778.57, which amount being deducted from 
the unpaid balance of purchase price left defendant 
indebted to plaintiff only in the sum of $259.79, which 
amount defendant admitted he justly owed, and had ten-
dered to plaintiff. 

The last paragraph of defendant's answer was as 
follows : "Although defendant contends he owes plain-

• tiff .only $259.79, in order to meet plaintiff half-way in the 
attempt to stop this litigation, the defendant here and 
now offers to confess judgment in favor of plaintiff in the 
sum of $800, on condition that said offer be accepted 
before any further costs acCrue ; otherwise the defendant 
will insist upon judgment being limited to the $259.79, 
which is all that he justly owes the plaintiff." • • 

There was a verdict and judgment for the plaintiff, 
and defendant has appealed. 

In defendant's motion for a new trial there are nine 
assignments of error, but he states in his brief : "We 
waive the first eight, and rely solely upon the ninth, which 
was that the court erred in permitting counsel for appel-
lee to read to the jury appellant's offer to confess judg-
ment for $800." 

We deem it unnecessary to set out the evidence, for 
the reason that the only question for this court to deter-
mine is whether the lower court erTed in permitting coun, 
sel for appellee to read to the jury appellant's offer to 
confess judgment, which was contained in the last para-
graph of his answer. 

.Seetion 1343 of Crawford & Moses' Digest reads as 
follows : 

"After an action for recovery of money is brought 
the defendant may offer in court to .confess judgment for
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part of the amount claimed or part of the causes involved 
in the action. Whereupon, if the plaintiff, being pres-
ent, refuse to accept such confession of judgment in full 
of his demands against the defendant in the action, or, 
having had such notice that the offer would be made, of 
its amount, and the time of making it, as the court shall 
deem reasonable, fails to attend, and on the trial does not 
recover more than was so offered to be confessed, such 
plaintiff shall pay all of the costs of the defendant incur-
red after the offer." 

Section 1344 of Crawford & Moses' Digest is as fol-
lows: 

"The offer shall not be deemed to be an admission 
of the cause of action, or amount to which the plaintiff 
is entitled, nor be given in evidence upon the trial." 

The statute above quoted expressly provides that the 
offer to confess judgment, mentioned in § 1343 of Craw-
ford & Moses' Digest, shall not be deemed to be an ad-
mission of the oAuse of action or amount to which the 
plaintiff is entitled, nor be given in evidence upon the 
trial. The question is, whether the rule announced by 
this statute is violated by the attorney for the appellee 
reading the offer to the jury in his argument. 

Appellee contends, first, that it is discretionary with 
the court to permit pleadings to be taken by the jury to 
the jury room, and that it is customary to read the com-
plaint and answer to the jury, and that defendant below 
had notice of this. It is said that the court below simply 
held that.pleadings in a case are to be treated as in evi-
dence and part of the ro3ord. It is true that it is cus-
tomary to read the pleadings to the jury for the purpose 
of stating the issues. 

Section 1292 of Crawford & Moses' Digest provides : 

"When the jury has been sworn, the trial shall pro-




ceed in the following order, unless the court shall, for 

special reasons, otherwise direct : first, the plaintiff must 

briefly state his claim and the evidence by which he

expects to sustain it. Second, the defendant must then

briefly state his defense and the evidence he expects
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to offer in support of it. Third, the party on whom rests 
the burden of proof in the whole action must first pro-
duce his evidence. The adverse party will then pro-
duce his evidence," etc. 

We think it perfectly clear that the statement in 
defendant's answer was not a confession of judgment, 
and was not an admission that he owed $800. There 
was an admission tbat he owed $259.79, with an offer 
to confess judgment for $800 if accepted. It was not 
accepted, and it was therefore withdrawn, and was not 
proper to go •before the jury. 

Appellee relies on the statement in Corpus Juris, 
which is as follows: 

"A statutory offer of judgment differs from an 
offer set up in the answer which may operate as an 
admission or confession of judgment and may authorize 
judgment on the pleadings." 

In the same paragraph, however, relied on and 
quoted by appellee, it is stated: 

"Where the case goes to trial before expiration 
of the time for acceptance, and before any action on the 
offer by plaintiff, it has been variously held, under the 
different applicatory statutes, that the offer becomes 
ineffectual for any purpose; that the offer may be 
accepted during the progress of the trial; that, by going 
to trial before his time to accept has expired, plaintiff 
in effect elects not to accept; and that the offer cannot 
be accepted after trial. * * * An acceptance enti-
tling plaintiff to judgment must be made in the manner 
prescribed by the statute, as by filing or serving a writ-
ten notice of acceptance, or by an oral acceptance in open 
court in the presence of defendant." 34 C. J. 140. 

In the paragraph preceding the one cited in appel-
lee's brief is the following statement: 

"Defendant is not bound by an offer to allow judg-
ment for the sum or relief specified unless the offer is 
accepted within the time limited by statute, or fixed 
by 'the court, where the statute authorizes the court to 
fix or extend the time within which an offer of judg-
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ment must be accepted in order to •be binding. If not 
accepted within the time prescribed, the offer is deemed 
withdrawn, and cannot be given in evidence or com-
mented on in the presence of the jury, or allowed in any 
way to affect the judgment, except as to costs, and it 
is generally expressly so provided by statute." 

The offer to confess judgment made by defendant 
expressly states that it is defendant's contention that he 
only owes $259.79, •but, in order to meet the plaintiff 
half-way in an attempt to stop this litigation, he offers 
to confess judgment for $800 on condition that said offer 
be accepted before any further costs accrue. Otherwise, 
the plaintiff insists upon the judgment being limited to 
$259.79. This offer was not accepted, and it therefore 
could not be given in evidence or commented on in thci 
presence of the jury. 

Appellee next calls attention to the case of Maize v. 
Big Creek Coal Co. (Mo. App.), 203 S. W. 633. The 
court stated there that the offer of compromise is not like 
a tender made, perpetually good by a deposit in court, or 
like one set up in an answer, which is in effect a con-
fession of judgment. 

If defendant had simply filed an answer and set up 
in his answer that he owed the plaintiff $800, then, of 
course, this answer would have been evidence against 
him, would have been an admission made by him, but 
he expressly states in his offer to confess judgment that 
he does not owe $800. 

In the case referred to by appellee, the motion was 

made under a statute providing for an offer to confess 

judgment. That statute provided, however, that judg-




ment might be rendered upon upon such offer if plaintiff

accept the offer and give notice thereof, but that, if the

offer is not accepted, it shall be deemed to be withdrawn. 


The court also stated: "As plaintiff did not see fit

to accept the offer, but elected to submit his case to a

jury, the offer, by the terms of the statute, was with-




drawn, and could in no way afford a basis for a jtidg-




ment such as plaintiff sought to obtain after he had
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entered the lists with his adversary and had been 
unhorsed in the joust." 

Appellee then calls attention to the case of Greene 
v. Wood-Harmon Co., 173 Mass. 45, 52 N. E. 1070. The 
court in that case stated the offer of judgment did not 
affect the case. It was not a pleading, and it was not - 
evidence. 

We do not think that either authority supports the 
contention of appellee.	- 

In speaking of an offer to compromise, the Supreme 
Court of -Utah said : 

" The right of the plaintiff to reject the offer is not, 
and cannot be, dethed. It is a general rule as to all agree-
ments that assent of both parties is necessary, and that 
the party to whom an offer is made may reject at his 
pleasure,. and thereafter there can be no agreement, unless 
the offer be renewed. * * * It is a settled rule that an 
acceptance of any proposition, to be valid and binding, 
must be unconditional. If a condition be affixed by the 
party to Whom the offer is made, or any, modification 
or change in the offer be required, it constitutes in law 
a rejection of the offer." 

The court in the same case also said : • 
"An offer to compromise is not an admission that 

anything is actually due. A payment into court is an 
admission of an indebtedness to the- extent of the pay-
ment. It is a satisfaction of the debt to the extent of the 
amount paid."? Orth v. Zion's Co-Op Mercantile Inst., 
5 Utah 419, 16 Pacific 590. 

The Court of Appeals of Kentucky, discussing the 
question of offer to confess judgment, quotes the statute 
from which ours seems to have been copied,. and then 
says : 

" This expressly provides that the offer to confess 
jUdgment shall not be deemed to be an admission of the 
cause of action or amount to which the plaintiff is entitled, 
nor be given in evidence upon the trial. It simply has 
the effect of making the plaintiff pay all costs incurred 
after the offer is made in the manner required in the Code
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of Practice, provided he fails to recover more than the 
amount for which defendant offered to confess judg-
ment." Tyler v. Hamilton, 108 Ky. 120, 55 S. W. 920. 

The Circuit 'Court of Appeals of this circuit has 
said, in discussing our statute : 

"Beyond this, if there had been no such statute, this 
unaccepted offer would have been immaterial upon gen-
eral principles. It was a mere attempt to buy peace—
to compromise the controversy—and for this reason it 
was neither an admission of liability nor of the truth 
of any averment of the complaint. It is the policy of 
the law to favor the settlement of disputes, to foster com-
promises, and to promote peace. If every offer to buy 
peace could be used as evidence against him who presents 
it, many settlements would be prevented, land unnecessary 
litigation would be produced and prolonged. For this 
reason unaccepted offers to compromise claims OT to 
purchase peace are inadmissible in evidence at tbe trial 
of controversies over the claims to which they apper-
tain, and should not be permitted to affect the rights of 
the parties, or to influence the results of the trials." 
Moffit-West Drug Co. v. Byrd, 92 F. 290. 

In speaking of the testimony of a witness with refer-
ence to his effort to compromise, the court said: 

"These negotiations fell through. Mr. H. E. 
Walbridge was permitted to testify to these negotiations, 
and to produce certain letters passing 'between him and 
defendant. . They had no relevancy to the issue involved 
in this case, and should have been excluded. They con-
tained statements which might have prejudiced the 
defendant." 

The court in the same case said: 
"The offer was not read to the jury, and counsel 

offered it to contradict his statement that be had never 
tendered that amount in court. The entire subject 
was brought out upon cross-examination. The jury 
must have understood that this was a written offer, and 
contained the tender of the amount. It was las .effectually 
before the jury, and just as damaging, as though the
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written document had been offered in evidence. It was 
clearly incompetent." Walbridge v. Barrett, 118 Mich. 
433, 76 N. W. 973. 

"There was an offer of- compromise made by the 
claim agent of the Missouri Pacific Railroad Company, 
but the letter also carried with it a denial of liability. 
We do not think that the mere fact that the Missouri 
Pacific Railroad Company endeavored to trace the mis-
directed box of goods and to adjust a claim of lass there-
for would create liability on its part." Missouri Pacific 
Railroad Co. v. Stein, 161 Ark. 405, 256 S. W. 373. 

While the statement 'offering to confess judgment 
for $800 was in the answer instead of a separate plea; 
we think it was made clear that it was not an admission 
of indebtedness and that there could not be any dispute 
about this. This appears from the reading of the para-
graph itself, wherein it is expressly stated that he does 
not owe this amount. And, so far as the record shows, 
this was merely an effort to buy peace, to settle the law-
suit, 'and it had no effect, and was incompetent, and was 
just as damaging v\then got before the jury by reading 
and commenting on by the attorney as if it had been 
introduced in evidence. 

For the errors indicated.the case must be reversed, 
and remanded for a new trial.


