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Sross v. TURNER.
Opinion delivered January 9, 1928,

VENDOR AND PURCHASER—LIABILITY OF VENDOR FOR SEWAGE CON-
NECTION.—In an action against the owner of a tract of land,
divided into lots, to require payment for sewer connections, the
charge for such connections was properly assessed against defend-
ant individually, and not against interveners who bought lots,
where the vendor had represented that the ‘lots were connected
with the sewer. :

MUNICIPAL CORPORATIONS—RIGHT TO SEWER CONNECTION.—Prop-
erty owners in a sewer improvement district were not estopped
from maintaining an action against th'e.owners of a new addi-
tion to require discontinuance of connection with the sewer in
an improvement district, on the ground that they had induced
the belief on the part of owners of lots in such addition that an
outlet for sewage would be furnished. '

MUNICIPAL CORPORATIONS—SUIT TO COMPEL DISCONNECTION WITH
SEWER—LACHES.—Where connection with the sewers of a sewer
improvement district was made in August, and the suit brought
on the 2nd of the following April to compel disconnection there-
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with, the suit was brought within reasonable time, so that the
plea of laches was not well taken.

4. MUNICIPAL CORPORATIONS—SEWER CONNECTION—VALIDITY OF CON-
TRACT.—A contract between a commissioner of a sewer improve-
ment district and the other commissioners under which the
former made connection with the sewer to serve a new addition
owned by him, was void as contrary to public policy, as he should
have resigned as commissioner before making the contract.

6. MUNICIPAL CORPORATIONS-—DISCONTINUANCE OF SEWER CONNEC-
TION—PARTIES.—Property owners in a sewer improvement district
were entitled to.sue to require the owners of a new addition
to discontinue connection with the sewer made under a void
contract, where the commissioners of the district. and the city
both refused to sue. )

6. MUNICIPAL CORPORATIONS—SEWER DISTRICT—DUTY OF COMMIS-
SIONER.—It is the duty of commissioners of a sewer improvement
district to protect the interests of the district before it is turned
over to the city as a completed project, and it is the duty of the
city council thereafter to take such action as is necessary for
that purpose. '

7. MUNICIPAL CORPORATIONS——CHARGE FOR SEWER CONNECTION.—In
determining a charge to be made for connection with a sewage
system, in which new territory to be served lay on the opposite
side of the district from the septic tank and had installed its
own pipe lines, the cost apportioned on the basis of the total
cost of the whole outfall system and septic tank of the sewer
improvement district, held equitable.

Appeal from Pulaski Chancery Court; Frank H.
Dodge, Chancellor ; decree modified.

Utley, Hammock & Clark, for appellant.

Fred A. Isgrig and Murray O. Reed, for appellee.

Smrre, J. Appellees are the owners of real estate
situated in Sewer Improvement District No. 93 of the
city of Little Rock, and they brought this suit for the
benefit of themselves and of all other property owners
of the district against A. W. Sloss, to require Sloss to
discontinue a connection made with the sewers of the
improvement district. '

Sloss owned a tract of land which he divided into
streets and lots, and which he called the Highland Park
Addition. This addition was adjacent to but outside of
the boundaries of the improvement district. Sloss put
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in, at his own expense, the necessary pipes to afford
h1s addition sewerage facilities, and, after doing so, he
made a contract with the commissioners of the improve-
ment district whereby the pipes of his addition might be
connected with those of the improvement district, and for
this connection he agreed to pay, and later paid, the sum
of $100 in cash. Sloss was at the time one of the com-
“missioners of the improvement district, but allowed the
other commissioners to fix the charge to be made, and-
did not participate as a commissioner’in the determina-
tion of that question.

The connection with the sewers of the improvement
distriet was made in August, 1925, and on April 2, 1926,
appellees brought this suit to compel a disconnection and
to recover the sum of $5000 as compensation for the use
of the sewer of the improvement district. The complaint
alleged that Sloss had conspired with his associate com-
missioners to obtain sewer connections for his addition
at a-grossly inadequate price, and that the contract for
this connection was void. The complaint alleged that the
property owners had called upon the commissioners of
the improvement district to institute this suit, but they.
had declined and failed to do so.

A demurrer was filed by Sloss, and, after it was
overruled, an answer was filed, in both of which plead-
ings the rlght of the property owners to sue was chal-
lenged, and the answer denied all the material allega-
tions of the complaint. :

Certain persons who had bought lots from Sloss in
the Highland Park Addition intervened, and alleged that
the complaining property owners and the improvement
district were estopped from prosecuting the suit, because,
with full knowledge of the connection, they had permit-
ted interveners to buy lots in the Highland Park Addi-
tion on the assumption that sewerage facilities had been
provided for their property, and it was alleged that the
suit of the plaintiffs was also barred by laches in fail-
ing to promptly institute suit.

On October 18; 1926, the plaintiffs filed an amend-
ment to their complaint, in which they alleged that final
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settlement had not been made by the commissioners of
the improvement district for the construction of the
sewer, and that the district was still in charge of the
commissioners, but it was also alleged that, if the city
had taken over and was in charge of the distriet, Sloss
had not obtained permission from the city to m'ake the
connection, and that the city council had been called upon
to bring sui} or join in the prosecutlon of this one, and
had failed and refused to do so. ~ There was a prayer that
a disconnection be ordered, or that Sloss be required to
pay $5000 to the improvement distriet, which was alleged
to beé the value of the connection. ’

An answer was filed to this amended complamt alleg-
ing all the defenses previously made.

The cause was heard by the chancery court on
October 15, 1926, and an order was made but not entered
upon that hearing, and on January 7, 1927, a motion was
filed for a numc pro tunc order directing the entry of
the prior order. The prayer for the nunc pro tunc order
was granted and the order was entered, in which it was -
recited that the court had found that the connection had
been made without legal authority, and that Sloss had
been given twenty days in which to apply to the city coun-
cil for permission to make the connection, with a proviso
that, if either party was not satisfied with the compensa-
tion required by the city for the connection, a hearing
would be had by the court on that subject, and jurisdic-
tion of the cause was retained for that purpose.

On the final submission it wasg shown by the records
of the city clerk that the complaining property owners
had, on June 28, 1926, called upon the city council to
bring suit or to join in this, one against Sloss for con-
necting with the sewer of the improvement distriet, but
that the request was denied. It was further shown by
this officer that, after the first hearing before the chancel-
lor, a committee of the council had submitted a report,
Wh_loh was later adopted by the council, fixing the value

of the oonnectlon at $1,225 and that this sum had not
been paid.
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Hugh R. Carter, a civil engineer, testified that he had
examined the plans and specifications of the sewer dis-
triet and had made estimates of the proportionate part
of the cost of the improvement system which Sloss should
pay. He testified that there were the equivalent of 1,655
standard. lots 50 by 140 feet within the boundaries of
the improvement distriet, and 53 such lots in the High-
land Park Addition, which number was 3.1 per cent. of
the total number of lots in both districts, and that, on the
estimated cost to the improvement district of $115,053
for the installation of the sewerage system, Sloss should
pay 3.1 per cent. of that amount, or the sum of $3,566.

J. H. Rice, on behalf of Sloss, testified that he, too,
had made an estimate of the amount appellant should pay
for the connection. Witness had been engineer in charge
of the improvement district when the system was con-
structed, and he gave in detail the length, size and cost
of the laterals and main lines and the outfall lines and
of the septic tank used in the plans of the improvement.
He testified that the capacity of the plant was twice that
of the distriet’s requirements, and that no overloading
resulted from the connection made by Sloss. This witness
also testified that it was not fair to require a small addi-
~ tion, which had installed at its own cost its pipe lines,
to share in the entire cost of the larger district, and that
. it was proper to take into account only the cost of the
main serving the Highland Park Addition, including the
septic tank. He further testified that only 48 lots in the
Highland Park Addition did use or could make use of
the district’s system, and that he had made a calculation
so that he could tell what Sloss should pay if the court
should adopt the theory that Sloss ought to share the -
proportionate cost of the whole outfall system, includ-
ing the septic tank, instead of that part only which he
used, and on that basis Sloss should pay $773.76.

. Testimony was offered on behalf of Sloss to the
effect that similar connections were quite common, and
that ordinarily no charge, or only a nominal charge, was
made for such connection.
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In the case of Peay v. Kinsworthy, 126 Ark. 323, 190
S. W. 565, the commissioners of a sewer improvement
district brought suit against Peay to enjoin him from
making a connection with the sewers of the improvement
district until he should first pay therefor. Peay, as a
private individual, constructed a system of sewers in
territory adjacent to that of the improvement district,
in consideration of the abutting property owners pay-
ing certain sums of money as compensation for connec- -
tions with his sewer, and thereafter, without obtaining
permission from the commissioners of the improvement
district, Peay connected his sewer with that of the dis-
trict. The improvement had not been completed nor
turned over to the city, so the commissioners brought suit
to require Peay to disconnect or to pay for the connection.

We there said that there appeared to be no statute
controlling the case of a connection with a sewer distriet
before it had been taken charge of by the city, but that
there was no reason why the commissioners of the dis-
triet should not, prior to that time, take the necessary
action to protect the interests of the district. The court
in that case found the value of the connection to be
$400, and enjoined Peay from making or using the con-
nection until that sum was paid. We there copied § 5726,
Kirby’s Digest, which appears as § 7541, C. & M. Digest,
and provides the method of determining the charge to be
made for sewerage connections by the city council.

But little need be said of the interventions of the
property owners who bought lots from Sloss in the High-
land Park Addition. The charge for the connection was
assessed by the court below against Sloss individunally,
and this appears to be proper, for the reason that he
sold the lots to the interveners upon the assumption that
the lots were connected with a sewerage system, and he
should therefore bear the cost of furnishing what he
represented the lots already had.

~ We think the property owners who brought this
suit are not estopped from maintaining it, as they did
nothing, nor did the improvement district do anything,
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to induce the belief on the part of the interveners that
an outlet for their sewage would be furnished without
cost to them, and the plea of laches is not well taken,
for the reason that the present suit was brought within
what we think was a reasonable time, under all the
circumstances of the case.

‘We are also of the opinion that the contract between
Sloss and the other commissioners of the district was
not valid and binding, for the reason that Sloss was
himgelf one of the commissioners, and he could not make
a-contract with himself. He should have resigned as a
commissioner before making a contract with the board of
which he was a member. Such contracts are contrary to
public policy, and are void for that reason. Tallman v.
Lewis, 124 Ark. 6, 186 S. W. 296; Gould v.~Toland, 149
Ark. 476, 485, 232 S. W. 434. But, inasmuch as it is not
denied that Sloss paid and the district received $100
for this connection, that sum should be credited upon
whatever amount is found to be the value of the con-
nection.

We think also that the property owners had the
right to institute this suit, and that the action should not
be dismissed as having been prematurely brought.

As was said in the case of Peay v. Kinsworthy, supra,
it was the duty of the commissioneérs to protect the inter-
ests of the district before it was turned over to the city
as a completed project, and it was the duty of the city

council thereafter to take such action as was necessary =

for that purpose. ‘The original complaint alleged the fail-
ure of the commissioners to sue after demand had been
made that they do so.  But this allegation was made upon
the theory that the commissioners were still in control
of the property and affairs of the distriet, and, when it
was discovered that the improvement had been turned
over to the city asa completed project, demand was made
‘that the city sue, and this demand was also refused The
amended complaint alleged this fact.

A It may be admitted that the property owners, as such,
had no primary right to sue, and that they. acqmred thls
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right only upon the failure of the commissioners to sue
while the district was in their hands or the failure of the
city to act after it took charge of the improvement. The
undisputed testimony shows such a demand and a refusal
in each case, and the right of the property owners to sue.
thereupon accrued, and the amended complaint was, in
effect, a new suit, which was not filed until after the city
had been called upon to act and had refused to do so.
We are therefore of the opinion that the property own-
ers had the right to prosecute this suit. T'allman v. Lew:s,
supra; Griffin v. Rhoten, 85 Ark. 89, 107 S. W. 380.

In the development of the case it does not appear
that the testimony on either side conformed to the meas-
ure of compensation provided by § 7541, C. & M. Digest,
above referred to. This section provides that ‘‘no person
shall be allowed to tap any such sewer without paying
in proportion to the value of his property to be benefited
thereby, as compared with the value of the property
taxed in the district and the actual cost of said sewers.”’
The testimony of the two engineers who testified as
experts, one on each side, expressed the views of these
witnesses as to what would be an equitable basis and
as to what the charge should be when calculated on that
basis. We therefore decide the case made by the parties,
and, as the caleulations made by Rice more nearly con-
form to the statute and appear otherwise to be more
equitable than the basis upon which Carter apportioned
the cost, we accept the calculation made by Rice. - v

~ The first calculation made by Rice, fixing the value
of the connection at $544.80, took account only of -that:
part of the outfall system used by the Highland Park
Addition, whereas his second ecalculation, fixing the value _
. at $773.76, took into account the whole outfall system:.
Rice’s testimony shows the cost of the septic tank and
that of all outfall mains to have been $30,194, and the
secand calculation requires the Highland Park Addition .
to share in this cost. We think this should be done. The
tgstimony shows that the lots in the Highland Park Addi-
tion are on the opposite side of the district from the sep-
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tic tank, and the sewage from this property passes
through a longer distance of the outfall pipe than does
that of the property in the district, and it is not prac-
ticable to apportion this cost except upon the basis of
the total cost of the whole outfall system and septic tank.

The decree of the court below will therefore be modi-
fied by fixing the value of the connection at $773.76, and,
as $100 has been paid on that-account, it will be credited
thereon, and judgment will be rendered against Sloss for
the difference, the same to be paid to the improvement
district and to bear interest from Aug. 1, 1925, to date
the connection was made.

Mr. Justice HumpHuREYS, dissenting, is of opinion that
the decree should be affirmed for the amount fixed by the
city eouncil.
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