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Cazort v. Roap IMProvEMENT DisTrIcT No. 3.

Op'inion delivered November 28, 1927.

HIGHWAYS—JURISDICTION TO ESTABLISH.—The county court alone
possesses jurisdiction to lay out and establish public roads.
CERTIORARI—RELIEF AGAINST INVALID ORDER.—In a proceeding by
certiorari to quash an order establishing a public road, the inval-
idity of the order must be determined from inspection of the face
of the record itself, and relief must be denied unless its invalidity
SO appears.

HIGHWAYS—PRESUMPTION OF ESTABLISHMENT OF ROAD.—In a pro-
ceeding by certiorari to quash an order of the circuit’court
authorizing a road improvement district to construct a highway
across defendant’s land, the Supreme Court will presume that the
county court established the road which the distriet proposed to
improve. )

EMINENT DOMAIN—JURISDICTION.—Exclusive jurisdiction is not
conferred on the county court to ascertain the compensation due
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to landowners..in case of the construction of a public road, so

that a road improvement district may institute condemnation pro-

ceedings in the circuit court, which may authorize the construction

after requiring the dlstrlct to give bond to mdemmfy the land-
. owner,

Certiorari to Johnson Circuit Comt J T. Bullock,
Judge; writ quashed.

Hugh Basham and Starbird & ‘;S'tarbird,' for
appellant
 'Swrra, J. Road Improvement District No. 3 of
Johnson C’ounty instituted suit in the cireuit court of that
county by filing a complaint which contained the follow-
ing alle@atlons

““Road Irnp10vement District No. 3 of Jolinson
County is a road district organized and existing under
the general laws of the State of Arkansas, and its pur-
pose and object is to improve and build a road from the
town of Lamar, through Lutherville and to the line
between Johnson and Pope counties. Said road runs
over and through a small tract of land owned by the.
defendant, G. T. Cazort, and said defendant refuses to -
agree upon the amount of damages, if any, he has sus-
tained by reason of said road running over and ae1oss
his said land. ,

““Plaintiff further alleges and states that said road,
if built across the land owned by said defendant, will take
less than one acre of said defendant s land, and that said
land is worth not more than $25 per acre, and that said
defendant will not be damaged otherwise.

““That said Road Distriet No. 3 of Johnson County,
Arkansas, has used every effort possible to obtain an
agreement, and did obtain an agreement with the said
defendant whereby he agreed that said road district
could build said road over and across his said real prop-
erty, but, at this time, he refuses to permit said district
to construct said 1oad over his said real property, not-
withstanding the fact that said road is practically com-
pleted over hlS said real property. - That the work on

“said road is being retarded by reason of the fact that
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said defendant refuses to agree or permit said district
to. construct said road over his said real property.

“Said plaintiff, Road Improvement District No. 3,
by B. E. Wilson, J. D. Daniels and J. C. Harris, as com-
missioners, is desirous that the damages be settled by a
trial by a jury in the circuit court.”’

There was a prayer that the court fix the amount to
be deposited by the said district until the final hearing,
and that, upon making this deposit, the commissioners
for the district ‘‘be permitted to go in and upon said real
property owned by said defendant, over which said road
has been surveyed, and continue the building of said
road.”” It was further prayed that, upon the final sub-
mission of the cause, a jury be impaneled to assess
defendant’s damages. The court made the following
order:

“QOn this 12th day of July, 1927, came the plaintiffs,
and presented the within complaint, seeking to condemn
for Road Improvement Distriet No. 3 in Johnson County,
Arkansas, the lands therein described, and, after hearing
testimony, the court fixes the amount which plaintiff shall
deposit with the circuit clerk of Johnson County at the
sum of $400, to indemnify defendant, and, upon the
deposit of said sum, the plaintiff, Road Improvement Dis-
trict No. 3, is hereby authorized and empowered to enter
upon said lands and construct the improvement, making
a public highway across said lands, and the question of
damages shall be submitted to a jury of the Johnson Cir-
cuit Court.”’

The landowner has proceeded by certiorari to quash
this order, and alleges that it is invalid, for the reason
that the circuit court has attempted to exercise an origi-
nal jurisdiction vested by the Constitution of the State
exclusively in the county court. It is insisted that the
purpose and effect of the order quoted above.is to lay out
and establish a public road over the land of the petitioner,
and that this is a jurisdiction possessed only by the
county court.
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It may be conceded that the county court alone pos-
sesses this jurisdiction. City of El Dorado v. Union
County, 122 Ark. 184, 182 S. W. 899; Road Imp. Dist. No.
2 v. Wunkler, 102 Ark. 553, 145 S. W. 209; Craig v. Green-
wood District of Sebastian County, 91 Ark. 274, 121 S.
W. 280; Parkview Land Co. v. Road Imp. Dist. No. 1, 92
Ark. 93 122 S. W. 241; Brumleyv State, 83 Ark. 236, 103
S. W. 615; Board of Dzr v. Reddqtt, 79 Ark. 154, 95 S. W.
482; mephreys v. Fort Smath T. L & P. Co., 71 Ark. 152,
71 S W. 662; Numes v. Coyle, 148 Ark. 365, 230 S. W. 11;
Fulton, Fewy & Bridge Co. v. Blackwood, 173 Ark: 645,
203 8. W. 2,

But we think petitioner is mistaken as to the purpose
-and effect of the order. It must be remembered that this
is a proceeding by certiorari, and the validity of the
order sought to be quashed must be determined from an
inspection of the face of the record itself, and the relief
prayed must be denied unless the invalidity of the order
so appears. Martin v. Hargrove, 149 Ark. 383, 232 S. W.
596; Hilger v. J. R. Watkins Medical Co., 139 Ark. 400,
214 S. 'W. 49,

The order of the county. court establishing the road
improvement district has not been 'brought before us, and
the regularity of the proceedings by which the district
was brought into existence must be presumed. The com-
- plaint upon which the order sought to be quashed was
made alleges the existence of the district and states the
termini of the road to be improved. Its route is alleged
to be across the lands of petitioner, and it is further
alleged that its construection will requlre an acre of his
land. We must therefore presume, in a proceeding of
this character, that, by appropriate and necessary orders,
the county coult has established the road which the
lmplovement distriet is proposing -to improve. It
remains therefore only to consider whether the cireuit
court had the 311119d10t10n under this. state of facts, to
make the order which petitioner seeks to . quash and
which is copied above.
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This exact question was decided adversely to peti-
tioner’s contention in the case of Road Dist. No. 6 of
Lawrence County v. Hall, 140 Ark. 241, 215 8. W. 262, and
it would serve no useful purpose to again review the
authorities which led to the conclusion there announced.
The case cited affords ample authority for here holding
that the circuit court had the jurisdiction to make the pre-
liminary order which was made, and has also jurisdiction
to assess and adjudge the damages which petitioner will
.sustain by reason of the improvement of the proposed
road.

It follows therefore that the order complained of
is not void; at least it does not appear so to be from an
inspection of the record presented for our review, and
the writ of certiorari which heretofore issued will be
quashed. It is so ordered.



