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Tuck v. CoTTON.

Opinion delivered November 14, 1927.

1. ELECTIONS — INTERFERENCE WITH POLITICAL ORGANIZATION.—Ih
the absence of any statute giving them jurisdiction, courts have
no power to interfere with the judgments of the committees and
tribunals of established political parties in matters involving party
government and discipline, or to entertain the contests for party
offices.

2. ELBCTIONS—CONTEST BETWEEN PARTY COMMITTEEMEN FOR NOMINA-
TION ~—Under the statute regulating primary elections, the courts
are without jurisdiction to hear and determine the contest for
the nomination of central committeemen, as the committeeman or
delegate is not a candidate for office, except for office within the
party, and the rules of political organizations are not abrogated
as to them by § 3778, Crawford & Moses’ Dig.

3. ELECTIONS—PARTY JURISDICTION OF CONTEST FOR COMMITTEEMEN
AS DELEGATES.—Crawford & Moses’ Dig., § 8778, providing that
the laws and rules of political organizations holding primary elec-
tions shall be of no further force and effect, has reference to
contests by candidates for public office, but has no reference to
contests for committeemen or delegates, which leaves the con-
trol of these matters entirely within the political party.

4. EIECTIONS — PARTY CONTBSTS.—Though the Legislature has
authority to give the courts jurisdiction in matters of contests
under the primary eléction law, the courts will not assume juris-
diction of contests for the offices of committeemen or delegates of
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a political party, unless it is clear that the Legislature intended
to give them such authority, but will leave the matters to be
determined by the political parties.

Appeal from Phillips Circuit Court; E. D. Robertson,
Judge; reversed.
Bevens & Mundt and Pace & Dawvis, for appellant.

Meuarry, J. This suit was brought by the appellee,
Cotton, in the Phillips Circuit Court to contest the cer-
tification of the nomination of the appellant, Tuck, as °
a central committeeman from the First Ward of West
Helena, Phillips County, Arkansas. . It was alleged that
the contestant received 74 votes and the contestee 66
votes in said ward, but that the contestee, although
receiving only 66 votes as against 74, had been certified
as the committeeman from this ward.

It is first contended .that the court had no jurisdic
tion, because it is argued that the committeemen ave
not public officers, and that the law gives candidates
for public office alone the 1ight to contest. Tt is argued
that political parties are voluntary associations, and the
voters may organize them at will. It is also-contended
that it would be impossible for the Legislature to com-
pel the organization of a political party.

¢In the absence of any statute giving them jurisdie-
tion, the courts have no power to interfere with the judg-
ments of the committees and tribunals of established
political parties in matters involving party government
and discipline. It is much more proper that ques-
tions which relate to the regularity of conventions or
nomination of candidates and the constitution of com-
mittees should be determined hy the regularly con-
stituted party aunthorities than to have every question
relating to a caucus, convention, or nomination deter-
mined by the courts, and thus, in effect, compel them to
make party nominations and regulate the details of
party procedure instead of having them controlled by
party authorities.”” 15 Cye. 330. '

In the absence of statute the courts would have no
authority to interfere in any way with political organiza-



ARK.] Tuck v. Corrox, 411
tions, nor with party matters, and would have no author-.
ity to entertain a contest for office. _

The question to determine here is whether, under
the primary election law, the courts are given authority
to hear and determine a contest for the nomination .of
a central committeeman. The authorities construing
primary election laws are not in harmony, and that is
true partly because of the difference in the statutes or
primary election laws of the different States.

Our statute provides: ‘“Whenever any political
party in this State shall, by primary election, nominate
any person to become a candidate at any general elec-
tion, regular or special, or for United States Senator, ov
for Congress, or any legislative, judicial, State, district,
county, township or’ municipal office, the said primary
election shall be, and is hereby, made a legal election.””
Section 3754, C. & M. Dig. Then follow the directions
with reference to the oath, and § 3757 provides: ‘‘All
organized political parties selecting their candidates for
office through primary elections shall be subject to the
provisions of this act, except in case of vacancies, as
hereinafter provided, and each party shall pay the
expense of its own primary election, except as herein
otherwise provided, and all primary elections for the
nomination, of county, district and State officers shall
be held on the same day. Provided, however, nomina-
tions by petition of eclectors may continue to he made
as provided in § 3746.7’ )

It will be observed, from the first section of the
statute quoted, that political parties mav or may not
nominate candidates by primary election. If they nomi-
nate by primary election, said election is made a legal
-election, and, in conducting this election, the provisions
of law with reference to the same must be complied with,
and § 3759 provides, among other things: ‘‘There shall
be chosen at each primary election delegates to the
county convention, and the members of the county cen-
tral committee to which each election precinct or city
ward is entitled, and it shall be the duty of the county
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central committee to place on the primary ballot the
names of all persons nominated for delegates and com-
mitteemen.”’

Prior to this enactment it was the custom of political
parties to fix some hour of election day at which time the
clectors in the precinet or ward were notified to meet and
select delegates to the county conventions and central
committeemen. Since the enactment of this law, instead
of meeting at some hour of the day in a mass meeting,
they print the names of the candidates for delegates
to the convention and committeemen on the ballot and
vote for them when they vote for candidates for office.
We know of no other reason for the contention that the
courts have jurisdiction of election contests than this
provision requiring the names of delegates and commit-
teemen to be placed on the ballot. - _

The section providing for contests reads as follows:

““A right of action is hereby conferred on any can-
didate to contest the certification of nomination or the
certification of vote as made by the county central com-
mittee. The action shall be brought in the circuit court.
If for the office of representative or a county or town-
ship office, in the circuit court of the county; and if
for a cireuit or distriet office, within any county in the
- girenit or distriet wherein any of the wrongful acts
occurred; and if for United States Senator or a State
office, in the Pulaski Circuit Court.”” Section 3772, C.
& M. Digest.

This is the only section providing for a contest, and
it does not mention either delegates to the convention or
committeemen, and, if the Legislature had intended that
the courts should hear contests of delegates and com-
mitteemen, we think they would have said so in -plain
langnage, so there could have heen no dispute about
it. Since they did not do that, it is our opinion that they
intended to leave these matters, that is, contests for
committeemen and delegates, within the jurisdiction of
the party itself. 1t is true that § 3778, C. & M. Digest,
provides that ‘“all laws or rules of political organizations
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holding primary elections providing for contest before
political conventions or committees, other than the pro-
ceedings herein provided, shall be of no further force
or effect.”” We think this statute-has reference to the
contests by candidates for office—those mentioned in the
section quoted above—and has no reference to contests
‘for committeemen or delegates, but leaves the control of
these matters entirely with the political party.

The Legislature has the authority to give the courts
jurisdiction in these matters, but, unless it is clear that
the Legislature intended to do this, the courts will not
assume jurisdiction, but will leave these matters to be
determined by the political parties, just as they were
before the enactment of the primary election law. The
law does not seek to interfere with the management of
party affairs by the-central committees or conventions,
nor to control them in any way, the purpose of the stat-
ute being to secure and protect the rights of the voters,
and it was not intended to in any way control or inter-
fere with the action of pohtlcal parties or with mattels
that tare entirely political in their nature.

The Idaho Supreme Court, in discussing the pri-
mary election law, said: ‘‘A primary election, within
the meaning of this act, is an election held in any county,
¢ity, town or precinet in the State of Idaho, by any
political party, for the purpose of selecting deleoateq
to political com entions, and the provisions heleof shall
apply only to general State and county and general city
or town elections. This section clearly indicates the
intention of the Legislature to provide for primary elec-
tions at which delegates shall be selected to political con-
ventions. The political conventions contemplated evi-
dently were the political conventions designated and rec-
ognized by the general election laws of 1890 7 Walling
v, Lcmsdow 15 Idaho 282, 97 P. 396.

The dbove court has held that the commltteemon
are not public officers.

‘“A candidate for nomination has no inhevent right
to contest his opponent’s nomination at a primary elec-
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tion. Consequently, unless he is given the right by
party rules, or unless a statute makes provision therefor,
the election cannot be contested, and, if the Legislature
confers the right of contest, it may impose such terms
and conditions on the exercise thereof as it sees fit.
Uuless made applicable either expressly or by implica-
tion, constitutional and statutory provisions relating to
election contests generally do not apply to the contest
of primary elections, although the contrary has been
held.”” 20 C. J. 119.

“Except to the extent that jurisdiction is conferred
by statute or that the subject has been regulated by
statute, the ecourts have no power to interfere with the.
judgments of the constituted authorities of established
political parties in matters involving party government’
and discipline, or to determine disputes within a political
party as to the regularity of the clection of its executive
officers. As elections belong to the political branch of
the Government, the courts will not be astute in seeking
to find ground for interference, hut will seek rather to
maintain the integrity and independence of the several
departments of the Government by leaving questions as
to party policy, the regularity of conventions, the nomina-
tion of candidates, and the constitution, powers, and pro-
ceedings of committees, to be determined by the tribunals
of the party. Thus, the action of a State convention in
deciding between two contesting delegations and the reg-
ulavity of the State or district conventions or other
meeting at which they were sclected, is regarded as
conelusive.”” 20 C. J. 137 et seq.

As we have alréady said, our statute provides for
contests for candidates for office. A committeeman or
delegate is not a candidate for office, except office within
the party, and it is not a primary election as to them, but
itis an election to committeeman or delegate of the party.

After discussing the primary election laws and the
reason for their enactment, and rights of the parties
and jurisdiction of the courts, in Ruling Case Law, it
is said:
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““It must not, however, be concluded, from what is
said in the preceding paragraph, that party officers
become public officers by reason of the fact that they are
elected at a statutory primary election; for the duties of
a public office are in their nature publie, that is, they
involve in their performance the exercise of some por-
tion of the sovereign power, whether great or small, in
the performance of which all citizens, irrespective of
party, are interested, either as members of the entire body
politic or of some duly established division of it. Mani-
festly, membership in a political committee belonging
to one party or another does not come within the above
description of what constitutes public office, and the
fact that the Legislature nndertakes by statute to regu-
late the election and conduct of political committces
does not make the office a public one. The members
thereof continue to he, as before, officers of the party
which elects them, and their duties are confined to mat-
ters pertaining to the party to which they belong and
which alone is interested in their proper performance.
It therefore follows that guo warranto-is not a proper
proceeding by which to trv the title to such an office. Nor
does a statute requiring the filing of a statement by a
candidate for publxc office of expenses incurred and
money expended in securing his election, before he shall
be deemed elected to any office, apply to parfy commit-
teemen.”” 9 R. C. L. 1088, ’
We think it clear that our statute only mtended 10
provide a -means of contest for officers, and not for com-
mitteemen and delegates to county conventions. If the
Legislature should see fit to give courts jurisdiction to
try contests for-committeemen and delegates, it would
have the authority to do so, and, when that i s done, the
courts would hear and determine these questions. Many
authorities hold that the Leg’lslatule has the power to
enact laws providing for primary elections and giving
courts jurisdiction to hear and determiie contests, but
the lawmaking power in this State has given the oomiﬂ
Jurisdiction to {ry contests, but names the particular
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officers, and we think that it is thereby meant that those
- that are not inclnded—delegates and committeemen—
are to resort to the party organizations and committees
if they desire to contest, and not to the courts.

. In the case of Walls v. Brundidge, 109 Ark. 250, 160
S. W. 230, Ann. Cas. 1915C 980, this court (quoting from
the Nebraska court) said: '

“It would be alike dangerous to the freedom of elec-
tions, the liberty of voters, and to the dignity and respect
which should bhe entertained for judieial tribunals, for
the court to undertake, in any case, to investigate either
the government, usages or doctrine of political parties,
and to exclude from the official ballot the names of can-
didates placed in nomination by an organization which
a portion, or, perhaps, a large majority, of the voters
professing allegiance to the particular party believed
to be the representatives of its political doctrines and its
party government. We doubt even whether the Legis-
lature has the power to confer upon the court any such
authority.”’

Our conclusion is that the cireuit courts have juris-
diction to hear and determine contests for the offices
mentioned in § 3772 of Crawford & Moses’ Digest,.and
that the court has no jurisdiction, under our statute, to
hear and determine a contest for committeeman or dele-
gate. The party rules are of no further force and effect
as to contests for the offices mentioned -in § 3772, but
they are still in effect as to committeemen and delegates.

Since we hold that the court has no jurisdiction to
try this case, it becomes unnecessary to determine the
other question raised and discussed by appellant.

The judgment of the ecircuit court is therefore
reversed, and the case dismissed.



