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Frang v, Fravk, © - ST T
()pinion delivered October 31, 1927.

1. ~ PROCESS—NONRESIDENT DEFENDANTS.—In a suit to quiet title under
Crawford & Moses’ Dig., § 8363, nonre51dent defendants must -he
" served as provided by § 1159.

- 2. ACTION—WHEN SUIT COMMENCED —Where a complamt in a suit
to quiet title named certain nonresident defendants, but no warn-
ing order was ever made, there was no service on such nonresident
defendants as required by -§ 1159, and suit was not commericed
-as to _them, since by analogy to § 1049, a .suit is commenced
in a case of constructive service only when a complaint is filed and
an order made by the clerk warning the nonresident defendants
to appear.

3.. JUDGMENT—JURISPICTION OF ° NONRESIDENT DEFENDANTS.-—Until
thfrty days have expired after the appointment of an attorney’
ad litem for nonresident defendants constructively summoned, as-
provided by Crawford & Moses’ Dig., § 6261, and the ‘attorney
‘has made ‘his report as required by, § 6262, the court is without
jurisdiction to make any final order affecting the rights of non-
.resident defendants, since compliance with such statutes is manda-

~ tory and jurisdictional. ' , :

4,  APPEARANCE—NONRESIDENT DEFENDANTS.—In a suit to quiet title
against nonresident defendants, the filing of demurrers by an
attornéy ad litem” appointed by thé court to represent such rion-
resident defendants did not enter their appearance. :

5.. - JUDGMENT—WHEN PREMATURE.—In a suit to quiet title against
nonresident defendants, where no warning order was made and
published as required by the statute, a decree sustaining the

. demurrer filed by an attorney ad litem and dismissing plamtlﬂ" S
) complamt for want of equlty was premature.

Appeal “from St. Flancls Chancelv Comt A. L.:'
lIutchm,s Chaneellm, reversed. ‘

4. H. Murray -and Randolph « Rcmulolph for
appellant

F. F. Harelson, for appellee .

- McHaxey, J. This suit was instituted by Clara M.,
Elizabeth G., Chavles F., and John L. Frank, who are
four of the cluldl en and heirs at law:ol John F Frank,
deceased, against Walter A. Frank and ILieonora F.
Bowen, a widow, two of the children and heirs at law
of said deceased, and: Amelia L. Bowen, Samuel Nash
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Bowen, Hughetta Bowen (non compos) children of said
Leonora F. Bowen; Monroe C. Frank, a minor, son of
said Walter A. Frank; Clara Belle and Harriette Amelia
Frank, children of said John L. Frank, Harriette Amelia
being a miner 20 years of age on November 6, 1926,

according to the allegations of the complaint, without

guardian; and Vivia W. Frank and Margaret F'. Barrett,
née Frank, and R. B. Barrett, her husband, the widow
and only child and heir at law of R. B. Frank, deceased,
who was a son and heir at law of said John F. Frank,
deceased, to quiet their title to certain lands conveyed to
them under the will of said John F. Frank, deceased,
and to secure a construction of said will and the effect of
certain deeds executed by the beneficiaries under said
will, and in pursuance thereof, each to the other, of the
respective shares allotted to them under said will.

It is alleged in the complaint that all the parties,
both plaintiffs and defendants, are nonresidents of this
State, their respective residences being set out, showing
that they are all residents of the State of Tennessee. It
is further alleged that the plaintiffs are the owners in fee
and in possession of the lands devised to them under the
will of said John F. Frank, and by virtue of the deeds
aforesaid, but that the defendants named are contend-
ing that said will and deeds did not convey a fee simple
title and that the deeds undertook to convey a contingent
remainder interest in said lands, which could not be
alienated under the laws of Arkansas, because it was too
uncertain as to time, the parties and interest, and that
the deeds above mentioned were and are null and void.

The complaint was filed July 10, 1926, and, on the
same day, an affidavit for warning order was also filed,
which is in due form. On the same date the clerk of the
court issued what is called a ‘“warning order,”’ but which
was in reality only a ‘‘notice of the filing of the petition
describing the land and calling upon all persons who claim
any interest in the land to appear in said court and show
cause why the title of the petitioner should not be con-
firmed,’’ as required by § 8366, C. & M. Digest.
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On October 26, 1926, the court made an order appoint-
ing F. F. Harrelson as attorney ad lLitem and guardian
ad litem, and on the same day Mr. Harrelson, as guardian
ad litem for Hughetta Bowen (non compos) and Harriette
Amelia Frank, a minor, and as attorney ad litem for the
other nonresident defendants, filed separate demurrers to
the complaint, which were submitted to the court on the
same day and sustained. On plaintiffs’ declining to plead-
further, their complaint was dismissed for want of equity,
from which is this appeal.

Section 8363 of C. & M. Digest provides: ‘‘Such per-
son shall file in the office of the clerk of the chancery court
of the county in which such land is situated a petition de-
sceribing the land and stating facts which show a prima
facie right and title to the land in himself, and that there
is no adverse occupant thereof; and, if the petitioner has
knowledge of any other person who has or claims to have
interest in such lands, the petitioner shall so state, and
such person or persons shall be summoned as defendants
in the case.”’

It will be seen that this section requires the plaintiffs
or petitioners to name the persons he knows who claim
any interest in the lands, and that such persons shall be

-served with summons in the case. The petition or com-

plaint in this case names the persons claiming an interest,
but there has heen no service upon them. True, they are
nonresidents, but they must be served as provided by
law, § 1159, C. & M. Digest. By § 1162, C. & M. Digest,
it is provided: ‘‘A defendant against whom a warning
order has been made and published shall, upon completion
of the publication of the warning order for the four weeks
required by law, be deemed to have been constructively
summoned upon the date of the making of the order.”’
Under § 1049 of the Digest, ‘A civil action is commenced
by filing in the office of the clerk of the proper court a
complaint and causing a summons to be issued thereon.’’
It will therefore be seen that the law requires two acts’
to commence a civil action: (1) the filing of a complaint,
and (2) causing a summons to issue to the defendants



288 Fravk v. FRANK. [175

thereon; and this court held, in the case of Boynton v.
Chicago Mill & Lumber Co., 84 Ark. 203, 105 S. W. 77,
that, although there is no statute governing in case of
constructive service, by analogy a suit is commenced in
such case only when a complaint is filed and an order is
made by the clerk warning the nonresident defendants to
appear. Until the warning order has been made and
published for four weeks, as required by § 1160, there
has been no service on the nonresident defendants, and
this was not done in this case. Therefore the defendants
were not in conrt, and the case was prematurely submitted
to the court.
‘ There is still another reascn why the judgment in this
case was prematurely rendered. By § 6261, C. & M.
‘Digest, it is provided:

““Before judgment is rendered against a defendant
constructively summoned, and who has not appeared, it
shall be necessary: 1. An attorney be appointed at least
thirty days before the judgment is rendered, to defend
for the defendant and inform him of the action and of
such other matters as may be useful to him in preparing
for his defense. He may take any steps in the progress

of the action, except filing an answer, without its having .

‘the effect of entering the appearance of such defendant.

The attorney may be appointed by the clerk when the

-warning order is made, or by the court, apd shall receive
a reasonable compensation for his services, to be paid
by the plaintiff and taxed in-the costs.”” Section 6262 is
as follows: “‘The attorney appointed pursuant to the last
section shall be a regular practicing attorney of the
court; and, before an order for his compensation is made,
he must make a written statement of all that he has done
in the case, which shall be signed by him and filed with
the papers of the action.”
As will be seen, the appointment of the attorney ad
_litem, the filing of the demurrer and the order or decree
of the court sustaining it and dismissing the complaint
all occurred on the same day. The object of the law-
makers in enacting § 6261 was to afford time and oppor-
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tunity for the attorney ad litem to communicate with the
nonresident defendants and advise them of the action
against them, and § 6262 requires him to make a report
or statement in writing under his signature of what he
has done in the premises. We are of the opinion that,
until the thirty days have expired after the appointment
of the attorney ad litem, and he has made his report, the
court is withont jurisdiction to take any affirmative
action in the case. In other words, that a compliance with
these sections of the Digest is mandatory and jurisdic-
tional. Until they are substantially complied with, the
court is without jurisdiction to make any final order
affecting the rights of the nonresident defendants. The
filing of the demurrers did not enter the appearance of
the nonresidents. Henry v. Blackburn, 32 Ark. 445; and
Bush v. Visant, 40 Ark. 124. .

It necessarily follows that the decree of the court was
premature, and must be reversed and remanded, with
directions to take no action until the defendants are in
court, and for further proceedings according to law and

- the principles of equity, and not inconsistent with this

opinion. Itis so ordered.



