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SMirE v. Ryaw.
Opinion delivered October 17, 1927,

1. BILLS AND NOTES—BURDEN OF PROVING AFFIRMATIVE DEFENSE.—
Where plaintiffs in a suit on notes made a prima facie case by
introduction of the notes in evidence, defendant, asserting an
affirmative defense, assumed the burden of proving it.

2. BILLS AND NOTES—ILLEGAL CONSIDERATION.—Notes signed in con-
sideration of an agreement to prevent a prosecution, or to Secure
dismissal of a prosecution, or to suppress evidence, are illegal
and void.

3. CONTRACTS—ILLEGAL CONSIDERATION—EVIDENCE—In a suit on
notes, evidence held to sustain a finding that there was no agree-
ment on the part of the payees or anybody representing them to

< have the prosecution dismissed or not prosecuted, as considera-
tion thereof. ;

Appeal from Logan Circuit Court, Northern Dis-
trict; James Cochram, Judge; affirmed. _

White & White and Evans & Evans, for appellant.

A. 4. McDonald, for appellee.

Mzerarry, J. These suits were brought, one by
Maude Ryan against the avpellant and the other by
Emma Florsheim against ‘the appellant, to recover on
two premissory notes. The suits were brought separately
but were consolidated and tried together.

The appellant, who was defendant in each suit below,
answered, alleging that there was no consideration for
the note other than an agreement to prevent or stop cer-
tain prosecutions against K. V. Ogleshy, one of the
makers of each note. That is, that the notes were exe-
cuted in consideration of the fact that plaintiffs would
dismiss or cause to he dismissed the charge of felony
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which the plaintiffs had instituted or caused to be insti-
tuted against the said Oglesby.

The plaintiff, J. J. Smith, who was 72 years old,
testified, in substance, that he was engaged in the prac-
tice of medicine, and had been for forty years; that he
signed the note to Maude Ryan and also the mnote to
Emma Florsheim, the notes sued on in these suits. That
the consideration of his signing the notes was that the
charges against Oglesby should be dismissed. The notes
were presented to him by Oglesby, the,party against
whom prosecution had begun. Defendant further testi-
fied that he had never seen either of the ‘plaintiffs. That
he had some notes given by the plaintiffs to Oglesby, and
had loaned Oglesby some money and had taken these
notes as collateral security, and that Oglesby made appli-
cation to him to make his bond, and that Smith did make
Oglesby’s bond. The witness testifies that he then went
to Mr. Roy Gean, Oglesby’s attorney, and phoned for-
Mr. McDonald, who was the attorney of the plaintiffs,
but that MeDonald would not or did not come. Then
Mr. Gean got in touch with the prosecuting attorney,
Mr. Wood, and they got the bond reduced to $3,000, and
Smith signed the bond. That defendant gave up the
notes which he held as collateral on the loan made to
Oglesby, and they fixed up notes to cover the amounts
they claimed Oglesby owed them, and Oglesby was
released from any prosecution. That the agreement was
made in Roy Gean’s office between plaintiff and Roy
Gean, who represented Oglesby, and the prosecuting -
attorney of that distriet, Sam Wood. Witness was to
give up the notes for $2,700 and go on Oglesby’s note,
the note sued on herein, and this was done and the
prosecution stopped. This agreement, he testifies, was
made while they were in Mr. Gean’s office and while
Oglesby was still in jail. Witness said, ‘“I signed the
notes with Oglesby, and gave them back to him along
with the notes signed by the ladies, which I had held as
collateral for money I had loaned him.”” Oglesby took
the nofes and went back to Fort Smith. Witness did not
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sign the notes and give them to the ladies. IHe had never
seen the plaintiffs at that time. This was the only con-
versation witness ever had about the matter. The notes
sued on are notes which witness signed with Oglesby in
pursuance of the agreement. ‘‘The grand jury asked
me about the notes, and I told them that the notes were
good if I was good. Mr. J. F. Brewer was foreman of
the grand jury. So far as T know, the charge against
Oglesby was ignored, and I heard no more about it. The
prosecuting attorney told me it would be all right.
Oglesby is now dead.”” Witness did not hear the charge
stated before the grand jury. The question asked him
by the grand jury was, did he sign the notes. That was
the only thing they asked him about it. At the time the
agreement was made, witness did not see Mr. McDonald,
who represented the plaintiffs, and did not see or make
any agreement with the plaintiffs in the case.

. Records were introduced here showing the prosecu-
tion of Ogleshy and the report of the grand jury ignor-
ing the charge against Oglesby. .

J. F. Brewer, foreman of the grand jury, testified
that he knew the plaintiffs, Miss Florsheim and Mrs.
Ryan, and one of them was before the grand jury with
reference to the charge against Oglesby. He was charged
. with defrauding one or both of them of some property,
and was bound over to the grand jury. The grand jury
investigated the charge, and one of the plaintiffs was
before the grand jury. Witness was presented with the
notes, and the question before the grand jury seemed to
be whether or not these notes were forgeries. Witness
had Dr. Smith to come up to see whether or not his
signature was genuine. Dr. Smith came up, and said
he signed the notes, and that was all there was to it.
Everybody was satisfied about it. We had Dr. Smith
up there, and he said he signed the notes. We sent for
Dr. Smith to see if he signed the notes, and that was
after one of the plaintiffs had testified before the grand
jury. One of the plainti¥fs had testified about the trans-
action between Oglesby and themselves. They had let
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him have a certain amount of money, she said. She said
it was settled by these notes, if the notes were good. Then
we got Dr. Smith up there, and, after he testified, we did
not indict Oglesby. The notes never came before the
grand jury. The question was whether there was a
forgery of the notes. My impression is that they did
not care to go any further into it. If they had insisted:
on indictment, I do not know what the grand jury would
have done. We would have voted on it, of course.

T. C. Gray, a member of the grand jury, testified that
they investigated the charge against Oglesby for
defrauding Miss Florsheim and Mrs. Ryan of some
money. One of the plaintiffs was before the grand jury,
and she testified with reference to the charge. Witness
thinks she had some notes that Oglesby had given her
and her sister as settlement of some money be had got
from them, and there was some question about the
genuineness of the signature. Then Dr. Smith was sum-
moned. No request was made to the grand jury not
to indict. The only question, as witness remembers,
was whether Dr. Smith had signed the notes. Witness
thinks that one of the plaintiffs who appeared charged
that Oglesby had got their money from them under false
pretenses and that, if the signature on these notes was
not genuine, she would not be satisfied. ¢‘We investigated
to see if Dr. Smith signed the notes, and thereby a satis- .
factory settlement was made. The grand jury did not
pass on whether they ought to indict Oglesby for false
pretense until Dr. Smith said he signed the notes. Then
we did not indict. We did not think there was any
charge against him when they got their money. If the
notes were fictitious they wanted to indict him. The
plaintiffs made no request of the grand jury to indict or
not to indict. They did not refuse to answer, but were
willing to answer any question asked them.”’

Tuther Hodges -testified that he was on the grand
jury; was clerk of the grand jury part of the time, and
his testimony was largely the same as the other mem-
bers of the grand jury whose testimony has been set out
above.
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HEmma Florsheim testified that she had no knowl-
edge of any agreement made by Sam Wood, prosecuting
attorney, with Dr. Smith and Oglesby at Roy Gean’s
office. Never heard of it until now. Never at any time
made any agreement not to prosecute Oglesby and did
not authorize anybody to make a settlement for her.
Witness was called in and answered all the questions
asked by the grand jury. She did not make any request
and did not indicate in any way that she did not want the
man indicted. ‘Executed note to Oglesby and got it back
through her attorney, Mr. McDonald, and got the notes
sued on. Got back the notes after Oglesby was bound
over to the grand jury. Told the grand jury if Dr. Smith
signed that note that she was satisfied. Witness testified
that Mr. McDonald was her lawyer and had authority
to represent her, and talked to the prosecuting attorney
and had Mr. Oglesby arrested for false pretenses. Mr.
MeceDonald gave these notes to witness. ““We had given
notes to Oglesby, but never received any money for them.
We got the notes back.”” Understood that Oglesby was
being prosecuted through Mr. McDonald for defraud-
ing witness. '

The above is all the testimony on the question of
any agreement with reference to Ogleshy’s prosecution,
and the appellant in his brief says: ““The issues in this
case are within a narrow compass. 7 Appellant then
contends that the court erred in placing the burden of
proof upon defendant to show by a preponderance of
the evidence that there was mno consideration for the
notes in suit or that the consideration was illegal.

We think the court did not err in giving this instruc-
tion. The plaintiff sued on the notes, the defendant
filed an answer admitting that he signed the notes, and
when the notes were intr oduced in evidence they made a
prima facie case, and the defendant, in asserfing an
affirmative defense assumed the bmden of proving it.

““The burden of proving defenses of an affirmative
nature, or in confession and avoidance, is upon the
defendant. The veason is obvions. In such instances
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the effect of the pleading is to admit the material alle-
gations of- the complaint or declaration, but to seek to
avoid the effect thereof by the dffnrmatlve allegation of
new matter avoiding plaintiff’s ‘case. If the defendant
pleads a release, in abatement a discharge in ‘bankruptey,
or other substantive defense, the burden is npon him to
prove such affirmative defense and forms no part of the
plaintiff’s averments.”” Jones on Kvidence, 2d Ed1t10n
vol. 2, 866; Johmson v. Aylar, 129 Ark. 827195 S. W. 4
Jolmson v. Ankrum, 131 Ark. 557, 199 S. \V 897; Hom
v. Brand, 133 Ark. 567, 203 S. W. 5; Cheney v. Auto Fed(m
Hay Press Co., 146 Ark. 517, 226 S W. 161.

The plaintiff made a prima facie case when he intro-
duced the notes, and the defense was that the considera-
tion was 111ega1 If the law were otherwise, the plain-
tiffs in their suit on the notes would have had to prove,
not only that Smith executed the note which itself shows
a consideration, but would also have heen required to
show that Oglesby was not bound over to the grand
jury; that Smith did not go on his bond; that thele
was not an agreement not to prosecute. In other words,
the plaintiffs would have been requived to prove theqe
negatives, unless the burden of proving these things as
facts were upon the defendant.

The appellant does not call the court’s attention to
any authorities supporting his views, but merely argues
that the burden of proof was not upon the defendant.
And, as we have said, the court did not err in giving
this instruection.

There is no complaint about any other instruction,
and the only other contention of the appellant is that the
testimony shows an agreement was had between defend-
ant Smith and the prosecuting attorney, but, in answer
to this, it may be said that the prosecuting attorney did
not represent either of the plaintiffs; the undisputed
proof shows that the defendant had never spoken to
cither of the plaintiffs, that they had never talked to any-
hody representing the plaintifts, and what the defendant
claims to be an agreement not to prosecute is an agree-
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ment which he alleges was made between him and the
prosecuting attorney and Roy Gean, representing
Oglesby. The plaintiff absolutely knew nothing about
it. Did not know.that it had ever been discussed, and,
when Dr. Smith was subpoenaed before the grand jury, it
was for the purpose of inquiring of him whether his
signature to the notes was genuine. The testimony
shows that there was some claim that the notes were
forgeries, that Dr. Smith did not sign them, and that
seems to be the thing about which the plaintiffs were
concerned. As soon as they found that Dr. Smith
signed the notes, they were satisfied.

We think it clear from the proof that, if there was
any prosecution in the minds of the plaintiffs at the time,
it was for, a prosecution against Oglesby for forgery.
The undisputed proof shows that neither of them asked
the grand jury to indict or not to indict. “They simply
went before the grand jury and answered the questions
- asked them. It is certainly true that the contracts or
notes signed by Dr. Smith would have been illegal and
void if the consideration had been to prevent a prosecu-
tion or to secure the dismissal of the prosecution or to
suppress evidence. This question has been decided by
this court many times, and there is no econtroversy about
the law on this question. But it is unnecessary to refer
to these authorities or to discuss the question further,
since we hold that there isio evidence that the plaintiffs
or either of them ever entered into any agreement or that
anybody representing them entered into any agreement
to have the prosecution dismissed or to not prosecute. .

We think the evidence sufficiently shows a considera-
tion, and that the agreement not to prosecute or to
secure a dismissal was not part of the consideration.
The judgment of the circuit court is therefore affirmed.



