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GraY v. INDEPENDENCE COUNTY,

Opinion delivered December 15, 1924.

1.  OFFICERS—SUSPENSION FROM OFFICE—RIGHT TO SALARY.—A county
officer suspended from office, under Crawford & Moses’
Dig., § 10335, on being indicted for criminal conduct amounting
to a felony, is not entitled to the salary of the office during the
period of suspension, though he was acquitted.

2. OFFICERS—EFFECT OF SUSPENSION OF OFFICER.—Where a public
office is vacant because of suspension, it becomes as to him
for the time being as if it did not exist, and, if another is
appointed to fill the vacancy, he is the sole incumbent of the
office.

Appeal from Independence Cireuit Court; Dene H.
Coleman, Judge ; affirmed.

STATEMENT OF FACTS,

T. A. Gray appealed to the circuit court from a judg-
ment of the county court disallowing his claim in the sum
of $225 for salary due him as county judge while he was
suspended from office. There the case was tried before
the court sitting as a jury, upon an agreed statement of
facts. :
T. A. Gray was elected county and probate judge of
Independence County, and was acting as such judge on
the 6th day of November, 1922, when he was indicted for
the crime of embezzlement, which was in no way connected
with the duties of his office. ’ -

The circuit court suspended him from office during
the pendency of the indictment, and his elaim is for salary
from the 6th day of November, 1922, until the end of his :
term, being the period of time he was suspended from
office.

From an adverse judgment of the circuit court, T.
A. Gray has duly prosecuted an appeal to this court.

T. A. Gray and 1. J. Matheny, for appellant.

Section 10335, C. & M. Digest, only applies to acts in
office for which an officer may be suspended. The emolu-
ments follow the legal title to the office. 23 A. & F. Ene.
(2d ed.) 398; 10 A. S. R. 283; 31 A. S. R. 198; 3 Mo.
App. 6.
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W. M. Thompson and Samuel M. Casey, for appellee.

The statute makes no provision for allowance of
salary to a suspended officer, without which no claim can
be aliowed. 57 Ark. 487; 102 Ark. 106. Section 10338, C.
& M. Dig., provides for the temporary appointment of
some one to serve in the place of the suspended officer,
and naturally the appointee is entitled to the emolu-
ments of the office. Appellant during this time was
neither a de facto nor a de jure officer, but, had he been a
de jure officer, the following authorities hold against his
right to collect his salary during the time the de facto
officer served: 24 T. R. A. (N. S.) 475; L. R. A. 1918C,
370; 16 L. R. A, (N. S.) 7%; A. & BE. Ann. Cas. 671

Harr, J., (after stating the facts). TIn the case of
Allen v. State, 32 Ark. 241, this court held that our stat-
ute providing for the suspension from office by the cir-
cuit court of any county or township officer against whom
an indictment has been found for any of the crimes men-
tioned in the statute, until the charge is tried, is not
unconstitutional.

In Sumpter v. State, 81 Ark. 60, an earnest effort was
made to induce the court to overrule its decision in that
case. The court declined to do so, and, in a well consid-
ered opinion, reaffirmed the rule established by its former
decision.

Section 10335 of Crawford & Moses’ Digest provides
that, when an indictment shall be filed against any county
or township officer for certain crimes, including ‘eriminal
conduet amounting to a felony,” such circuit court shall
immediately suspend such officer from his office until the
indiefment is tried, provided the suspension shall not
extend beyond the next term after the indictment shall be
_ filed, unless the cause is continued on application of the
defendant.

This court had this section of the statute under con-
sideration in the case of Jomes v. State, 104 Ark. 261,
where it was held that the indicted officer may be sus-
pended for any criminal conduet amounting to a felonv,
whether amounting to official misconduct or not.. In
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short, the court held that the phrase, ““criminal conduct
amounting to a felony,’’ may also be applied to individual
and personal acts not connected with the office. In that
case the suspended officer was indicted for murder in the
first degree, and the judgment of suspension was affirmed,

It will be noted that the defendant was acquitted of
the felony charge against him, and it is urged that, on
this account, he is entitled to recover his salary during
the period of time he was suspended from office. We
think it is clear that he cannot recover,

In the case of Allen v. State, supra, the court said:
“Offices are not regarded in this country as grants or
contracts, the obligation of which cannot be impaired,
but rather as trusts or agencies for the public. They
are within the power of the Legislature, except so far
as the Constitution may forbid interference with them.
Coffin v. State ex rel. Norton, 7 Ind. 157.”

In the case of Sumpter v. State, supra, the court
quoted with approval from a decision of the Supreme
Court of the United States, to the effect that the nature
of the relation of a public officer to the publie is incon-
sistent with either a property or contract right, and that
the salary is not compensation for services secured by
contract, but compensation for services actnally rendered.
The general rule is that, if the office i vacant, it becomes,
as to the suspended person, for the time being, as though
it did not exist, and as to the public, the person appointed
to fill the last vacancy is the sole incumbent of the office.
Steubenville v. Culp (Ohio), 43 Am. Rep. 417; Shannon
v. Portsmouth, 54 N. H. 183; Westberg v. Kansas City,
64 Mo. 493; Howard v. St. Louis, 88 Mo. 656, and Bar-
beur v. U. 8., 17 Ct. of Claims (U.8S.) 149. .

It follows that the judgment will be affirmed.



