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OsErsTE Bro1mErs v. CRABTREE.
Opinion delivered Octoher 24, 1927,

LANDLORD AND TENANT — CONTINUED OCCUPANCY UNDER NEW
LANDOWNER.—Where a tenant continued occupancy under a new
landowner, after the latter had taken possession and the tenant
had notice of the alienation, the relation of landlord and tenant

“was created between them.

MORTGAGES—PRIORITY OF LANDLORD’S LIEN.—A purchaser .of land
from the landlord, who furnished his tenants supplies, held

_entitled to a lien on the crops, under Crawford & Moses’ Dig.,

§ 6890, as against mortgagees .of the crop, where he paid the
former landlord the amount of the tenant’s accounts which is
part consideration of the land, and where the relation of land-
lord and tenant began before the tenants had planted the crops;
the transaction between the purchaser and landlord not amount-
ing to an assignment, prohibited by § 6889. .
ASSIGNMENTS—OPEN ACCOUNT.—An open account is not assign-
able, under Crawford & Moses’ Dig., § 475.
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4. LANDLORD AND TENANT—ASSIGNMENT OF LANDLORD’S LIEN.—A
landlord’s lien for rent, under Crawford & Moses’ Dig., § 6889, is
personal to the landlord and not assignable, so as to give a right
of action in the assignee, to have a lien declared and enforced
on the crops grown on the land rented.

Appeal from Johnson Circuit Court; J. I. Bullock,
Judge; affirmed.

Jesse Reynolds, for appellant.

Appellee pro se.

Woop, J. This action was begun in a justice of the
peace court in Johnson County. The facts are set forth
in an agreed statement as follows:

In the early part of 1925 Mrs. Martha Jacobs was
the owner of a certain tract of land in Johnson County,
Arkansas. She rented this tract of land for the year 1925
to William Huston and Jefferson Huston. She furnished
to William Huston the sum of $52 as supplies for said
year and to Jefferson Huston the sum of $72.75 for sup-
plies for said year. On the 9th day of February, 1925,
William Huston mortgaged his crop on this place to
Oberste Brothers. On February 25, 1925, John Crab-
tree was trying to negotiate a deal with Mrs. Martha
Jacobs to purchase this particular tract of land. After
agreeing upon the price of land, Mrs. Jacobs advised him
that she had furnished to William Huston $52 supplies
and to Jefferson Huston $72.75 supplies for that year.
After agreeing upon the price of the land, Mrs. Jacobs
advised Crabtree that, if she sold the land, she was mov-
ing away, and would not sell it unless he would buy the
accounts of the two Huston boys for the amount of sup-
plies that she had furnished them. This Crabtree agreed
to do. He purchased the same, paid the consideration
for the place, and went into possession of the same on
the 25th day of February, 1925. Thereafter, and on
March 14, 1925, Jefferson Huston mortgaged his crop on
said place to Oberste Brothers for supplies- for the
vear. Complying with their rental contract with Mrs.
Jacobs for the year 1925, they proceeded and cnltivated a
crop upon this land, which amounted fto........ bales of
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cotton, all of the value.of $125.75. On the 22nd day of
December, 1925, John Crabtree brought suit to enforce
his landlord’s lien for the amount of supplies that had
been furnished to William Huston and Jefferson Huston

. by Mrs. Jacobs. The two suits were consolidated in the

justice of the peace court and also in the circuit court.
Oberste Brothers intervened in the justice court and
claimed the cotton raised on this land under and by
virtne of the mortgages executed to them by William
and Jefferson Huston. The trial court found that Mrs.
Jacobs had furnished William Huston supplies in the
sum of $52 and Jefferson Huston supplies in the sum of °
$72.75; that Mrs. Jacobs, on February 25, 1925, sold to
John Crabtree the particular land on which the crops
were grown, upon which erops Crabtree seeks to have
the lien declared. The court entered a judgment in favor
of Crabtree against William Huston for $52 and against
Jefferson Huston in the sum of $72.75, and sustained the
attachments for these sums. From these judgments
Oberste Brothers duly prosecute this appeal.

The only question for decision is whether or not the
court erred in rendering judgment in favor of Crabtree
for the amounts mentioned and in sustaining the attach-
ments. Section 6890 of Crawford & Moses’ Digest gives
the landlord a lien on crops raised upon premises rented
to a tenant for the value of supplies furnished such tenant
to make and gather the crop, which lien has preference
over any mortgage or other conveyance of such crop
made by the tenant.

The court did not err in rendering a judgment in favor
of Crabtree for the amounts mentioned, because the facts
proved that the appellee, at the time he purchased the
land from Mrs. Jacobs, became the landlord of the Hus-
tons. True, at the time Mrs. Jacobs sold the land to
Crabtree she had furnished the Hustons supplies to the
extent of the amounts mentioned in the judgment
rendered in favor of Crabtree. But Mrs. Jacobs, it
appears, exacted these amounts as a part of the con-
sideration for the purchase money of the land. While
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Mrs. Jacobs had rented the land to the Hustons and had
furnished them the supplies prior to her sale of the land
to Crabtree, nevertheless Crabtree purchased the same
on February 25, 1925, and paid the accounts of the Hus-
tons with Mrs. Jacobs as part consideration therefor, and
went into possession thereof on February 25, 1925, which
necessarily was before the cotton was grown by the Hus-
tons upon the land purchased by Crabtree from Mrs.
Jacobs. As the result of this transaction Crabtree
became the landlord of the Hustons. When Mrs. Jacobs
moved away and Crabtree took possession under his pur-
chase, this was notice to the tenants of the alienation by
Mrs. Jacobs and the purchase by Crabtree. Crabtree
thus became the owner of the reversion, and the Hustons
had notice of such fact by the change of possession. The
result of the transaction, under the facts stated,”was to
create the relation of landlord and tenant between Crab-
tree and the Hustons from the time of the purchase and
the taking possession of the land by Crabtree on the 25th
of February, 1925. From that time on Crabtree must
be held to have recognized the Hustons as his tenants
and the Hustons to have recognized him as their landlord.

In25C. J, p. 966, § 39, it is said: ‘‘A tenant’s con-
tinued ocgupancy under the tenancy with notice of aliena-
tion amounts to a recognition of the purchaser as his
landlord. So, where the tenant is dealt with by the
alienee as his tenant, his possession becomes that of the

“alienee.”’

The evident purpose of the statute under which the
appellee claims a lien was to give the landlord who rented
the land, and furnished his tenant with supplies to make a
crop on the land rented, a lien for the value of the sup-
plies furnished. Undel the facts stated it must be held,
to effectuate the purpose of this law, that Crabtree fu1-
nished the supplies, because he paid Mrs. Jacobs the
value of the supplies which she had furnished, and was
compelled to do so in order to consummate the purchase
of the land. Prior to the purchase there had been no
severance of the rent, and therefore, when Crabtree pur-
chased, he became entitled to the 1ents thereof as the
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owner of the land, and the Hustons, by continuing to
occupy and grow crops on the land after Crabtree had

- purchased and taken possession thereof, as already

stated, recognized him as the landlord and entitled to
the rent; and, as we have also seen, Crabtree, in legal
effect, furnished the supplies to the Hustons, because he
was required by Mrs. Jacobs to pay to her the accounts
of the Hustons as a part consideration for the purchase
of the land.

““ An open account, under our statute, is not assign-
able.”” Jett v. Maxfield Co., 80 Ark. 167, 96 S. W. 143.
See also National Fire Insurance-Co. v. Pettit-Galloway
Co., 157 Ark. 365, 248 S. W. 262; § 475, C. & M. Digest.
Likewise, under our statute and decisions, a landlord’s

“lien for rent is personal to him and not assignable so as to

give a right of action in the assignee to have a lien
declared and enforced on crops grown on the land rented.
See Roberts v. Jacks, 31 Ark. 597, 25 Am. Rep. 584 ; § 6889,
C. & M. Digest; Lamberth v. Pounder, 33 Avk. 707; Var-
ner v. Rice, 39 Ark. 344; Walters v. Myers & Co., 39 Ark.
561; Nolan v. Royston, 39 Ark. 561; Block v. Smath, 61
Ark. 266, 32 St 'W. 1070. :

Learned counsel for the appellant relies upon the
above deeisions, contending that, under the above facts,
the accounts of the Hustons with Mrs. Jacobs were noth-
ing more nor less than open accounts for supplies which
were assigned to the appellee, and that the relation of
landlord and tenant did not exist between the appellee
and the Hustons with reference to these supplies. But
we cannot concur in this view, and, as already stated, we
are convinced that the facts fully justified the court in
finding that the appellee did sustain the relation of land-
lord to the Hustons with reference to these supplies.
Under the facts stated the transaction was not an assign-
ment of the accounts for supplies to the appellee by Mrs.
Jiacobs, and it was not an assignment of an account for
rents. On the contrary, the transaction was nothing
more nor less than a sale by Mrs. Jacobs, the landlord,
to the appellee of the land itself upon which the crops
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in controversy were grown; and the facts clearly estab-
lish that the relation of landlord land tenant existed
between the appellee and the Hustons before the crops
were planted, and that, as such landlord, the appellee in

legal effect did furnish the supplies, the value of which

he here seeks to recover. The trial court ruled correctly
in so holding. ¢‘The remedy by attachment given to the
landlord lies'at the suit of the landlord or the assignee of
the reversion, and ordinarily lies only by the one or the
~other.”” 36 C. J. 461, § 1370, and cases cited in note.

The judgment of the trial court must therefore be
affirmed. It is so ordered.
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