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1. CRIMINAL LAW — CONSPIRACY — SINGLE AGREEMENT OR CONTIN-
UOUS CONSPIRATORIAL RELATIONSHIP CONSTITUTES SINGLE CON-
SPIRACY OFFENSE. — A single agreement or continuous conspirato-
rial relationship constitutes a single conspiracy offense whether
intended to culminate in distinct offenses or in successive violations
of the same statute.

2. CRIMINAL LAW ~— CONSPIRACY — NO EVIDENCE OF SEPARATE
AGREEMENT. — Where nothing in the record supported the finding
that more than one agreement or conspiratorial relationship existed
between appellant and his accomplices when they conspired to
commit the trailer theft and the four other crimes including two
burglaries and two aggravated robberies, the conspiracy conviction
was reversed and dismissed since it should have been merged with
the conspiracy crime involving the trailer theft for which appellant
was previously convicted.

3. CRIMINAL LAW — CONSPIRACY — WHETHER CRIMES COMPLETED
HAS NOTHING TO DO WITH WHETHER THE CONSPIRACY CHARGES
ARE REQUIRED TO BE MERGED. — Whether the crimes, which were
the object of the conspiracy, were completed has no bearing on
whether all of the conspiracy charges were required to be merged
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under Ark. Code Ann. § 5-3-403.

4. CRIMINAL LAW — CONSPIRACY — COMPLETION OF MULTIPLE
OFFENSES — APPELLANT SUBJECT TO MULTIPLE CONVICTIONS. — If
multiple substantive offenses are committed pursuant to a single
conspiracy, a conspirator may be prosecuted for each separate
substantive offense in which he is a principal or an accomplice.

Appeal from Faulkner Circuit Court; Francis T. Donovan,
Circuit Judge; reversed and dismissed.

Helen Rice Grinder, for appellant.

Steve Clark, Att’y Gen., by: Clint Miller, Asst. Att’y Gen,,
for appellee.

~ Tom GLAZE, Justice. This case is the third one involving the
appellant that has reached us for review. Each case arose out ofa
series of crimes that occurred in Faulkner County over a six-
month period. Appellant, a police officer, was charged with being
involved in this criminal activity with another officer, Randy
Dean Leach, and a Kenneth Ray Clements. As a result of various
motions and court rulings, appellant was charged and scheduled
for trial separately on (1) conspiracy to commit theft of a trailer;
(2) accomplice to capital felony murder; and (3) another conspir-
acy that included four offenses involving burglaries at Unique
Fashions, and at a residence (Wilkerson), and aggravated rob-
beries at J.C. Penney’s and of a Wal-Mart courier.

Appellant was tried and convicted first on the conspiracy to
commit theft of a trailer on May 10, 1989. Although he was found
guilty, appellant received no sentence. Appellant appealed the
conviction to our court, but later withdrew his appeal, and we
dismissed it on March 26, 1990. However, while that appeal was
pending, appellant successfully challenged the accomplice to
murder charge on double jeopardy grounds. McMillanv. Dono-
van, 301 Ark. 393, 784 S.W.2d 752 (1990). The conspiracy
charge concerning the four felony offenses was tried commencing
May 31, 1989, and appellant was convicted on June 1, 1989, and
sentenced to no years and a $7,000 fine from which he lodged this
appeal. Appellant again claims double jeopardy, arguing that this
conspiracy should have been merged with the earlier conspiracy

! The murder charge was later reduced to first degree murder.
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to commit theft charge with which he had already been tried and
convicted.

Insupport of his argument, appellant cites Ark. Code Ann. §
5-3-403 (1987) which provides as follows:

_ If a person conspires to commit a number of criminal
offenses, he commits only one (1) conspiracy if the multiple
offenses are the object of the same agreement or continu-
ous conspiratorial relationship.

In sum, appellant argues that the same agreement or continuous
conspiratorial relationship involved the trailer theft for which he
was convicted earlier and the four offenses involved here. In
addition to § 5-3-403, he cites Braverman v. United States, 317
U.S. 49 (1942), wherein the petitioners were indicted on seven
counts of conspiracy, each charging a violation of a separate and
distinct internal revenue law. In holding that the petitioners
should have been charged with only one count of conspiracy, the
Supreme Court stated the following:

For when a single agreement to commit one or more
substantive crimes is evidenced by an overt act, as the
statute requires, the precise nature and extent of the
conspiracy must be determined by reference to the agree-
ment which embraces and defines its objects. Whether the
object of a single agreement is to commit one or many
crimes, itis in either case that agreement which constitutes
the conspiracy which the statute punishes. The one agree-
ment cannot be taken to be several agreements and hence
several conspiracies because it envisages the violation of
several statutes rather than one. The allegation in a single
count of a conspiracy to commit several crimes is not
duplicitous, for “The conspiracy is the crime, and that is
one, however diverse its objects.”

(1} In view of Braverman and the General Assembly’s
adoption of § 5-3-403,the law seems well settled that a “single
agreement’ or “continuous conspiratorial relationship” consti-
tutes a single conspiracy offense whether intended to culminate in
distinct offenses or in successive violations of the same statute.
Section 5-3-403 clearly precludes more than one conspiracy
prosecution as a result of a single agreement or relationship. See
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Original Commentary to § 5-3-403.

Here the trial court determined that the conspiracy to
commit theft of the trailer involved a separate agreement and
relationship from the other four offenses that the trial court
merged into the conspiracy count now the subject of this appeal.
We find nothing in the record to support that view.

Although the state notes that it does not wish to concede
error, it acknowledges that if the evidence reflects the appellant
was involved in a relationship with Clements and Leach, then that
relationship was both continuous and conspiratorial. The evi-
dence does, indeed, reflect such a relationship. The state’s
evidence bearing on this point consists largely of appellant’s
statement given to the police on November 11, 1988, and the
testimony of Kenneth Clements’ wife, Denise.

The appellant’s statement was a forty page interview
wherein appellant gave a rather disjointed outline of his relation-
ship with Clements and Leach. During his discourse, he ex-
plained that, as a deputy sheriff, he first knew Clements when
Clements was incarcerated in the Faulkner County jail. He
became reacquainted with Clements later when Clements’ wife
was booked for shoplifting. He continued to see Clements and
talked to him concerning the robberies and burglaries of certain
businesses and a residence. Appellant conceded that, during their
conversations, they discussed pulling a burglary and robbery and
splitting the take, but he never admitted that he received
anything or that he physically participated in a crime. The
Wilkerson residence, the Wal-Mart courier, J.C. Penney’s and
Unique Fashions were mentioned during these men’s meetings,
and while each of these places was apparently robbed or burglar-
ized, appellant never conceded that he was actively involved or
participated in these crimes. From reading the appellant’s state-
ment, the discussions, concerning the places robbed or burglar-
ized, took place sometimes before and, in others, after the crimes
were committed. Appellant admitted that he and Leach were
aware that Clements was involved in illegal activity and that
appellant led Clements to believe that if appellant was in a
position to do so, he would “turn [his] head.” Appellant, in his
statement, said that he told Clements that Leach needed a trailer,
and did not expect to pay for one. Subsequently, a camper trailer
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and flat bed trailer were stolen from Loveless Tractor Company
and an officer was killed during the theft. Clements immediately
became a suspect for these crimes, and appellant, knowing
Clements had the camper, informed his superior officers of this
fact.

Denise Clements testified as to her husband’s contacts with
appellant and related that Clements told her about the crimes he
planned on committing. She gave some specifics surrounding the
Wal-Mart courier crime and indicated an agreement existed
between Clements, Leach and the appellant and that Leach or
appellant would be on duty when the robbery occurred and they
would shoot at, but not hit, Clements. She also offered knowledge
that she had concerning the J.C. Penney’s crime. She added that
none of the conspiracies were completed.

2] From our study of the above evidence and the remain-
der of the record before us, we are unable to find anything to
support the trial court’s finding that more than one agreement or
conspiratorial relationship existed between the appellant, Leach
and Clements when they conspired to commit the trailer theft and
the four other crimes involving J.C. Penney’s, Unique Fashions,
the Wilkerson residence and the Wal-Mart courier. Nor does the
state point to any evidence that suggests these parties entered into
a separate agreement to commit the trailer theft. As a conse-
quence, we must reverse and dismiss the conspiracy conviction
before us now since it should have been merged with the
conspiracy crime involving the trailer theft for which appellant
was previously convicted.

[3] We should note that at trial, the prosecutor distin-
guished the present conspiracy charge from the trailer conspiracy
charge by arguing the theft of the trailer had been completed
while the other four crimes had not. While that appears to be true,
such a distinction has nothing to do with whether all of the
conspiracy charges were required to be merged under § 5-3-403.
This distinction is important, however, when considering what
charges may be brought against a person who conspired to
commit a crime and later that crime was consummated.

[4] As s noted in the Original Commentary to § 5-3-403, if
multlple substantive offenses are committed pursuant to a single
conspiracy, a conspirator may be prosecuted for each separate
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substantive offense in which he is a principal or an accomplice.?
Thus, in the present case, the state could prosecute only one count
of conspiracy involving the five various crimes but when one or
more of the crimes are committed, the conspirator may be
prosecuted for each separate substantive offense in which he or
she is a principal or accomplice. In any event, the two cases before
us now concern conspiracy charges only and the distinction made
by the prosecutor simply is not applicable.

For the reasons given above, we reverse and dismiss.




