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STATE V. CROWE.


Opinion delivered June 4, 1917. 
1. STATUTES—VALIDITY OF ENACTMENT—AYE AND NAY VOTE.—The 

provision of the Constitution to the effect that "no bill shall become 
a law unless on its final passage the vote be taken by ayes and 
nays" does not apply to a vote of the House which originated the 
bill when concurring in amendments of the other house. 

2. STATUTES—ENACTMENT—ERROR IN ENGRossING.—A bill was passed 
by the House, and passed by the Senate with amendments; the 
House then concurred in the amendments. Held, a mistake made 
by a committee in the engrossment of the bill will not affect its 
validity, and may be corrected at any time before the bill is finally 
signed by the presiding officer and approved by the Governor as 
enrolled.
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3. Worm AND LABOR—HOURS OF WORK AND MINIMUM WAGES FOR FE-
MALES.—The act of 1915, page 781, entitled "An Act to regulate 
the hours of labor, safeguard the health and establish a minimum 
wage for females in the State of Arkansas," held valid. 

Appeal from Sebastian Circuit Court ; Paul Little, 
Judge ; reversed. 

Wallace Davis, Attorney General, John P. Streepey, 
Assistant, and Covington & Grant, for appellant. 

1. The act was legally passed. It was enrolled, 
signed by the President of the Senate, the Speaker of the 
House, approved by the Governor and filed with the Sec-

. retary of State. 34 Ark. 283 ; 110 Id. 273. 
2. The act does not violate section 2, article 2, Con-

stitution of Arkansas. 58 Ark. 414. It does not deprive 
the employer of any constitutional right. Under the po-
lice power of the State, the act is valid. 58 Ark. 414; 94 
U. S. 113; 143 Id. 517 ; 125 Id. 680; 49 Ark. 325 ; 3 Ala. 
(N. S.) 140 ; 110 U. S. 347 ; 68 Ala. 58; 76 Id. 60; 200 U. S. 
561 ; 204 Id. 311 ; 85 Ark. 464. 

3. It does not violate the Fourteenth amendment to 
the Constitution of the United States. 97 U. S. 501 ; 21 
Id. 79 ; 85 Ark. 464 ; 139 Pac. 743 ; 208 U. S. 418 ; 223 Id. 59. 

Hill, Brizzolara & Fitzhugh, for appellee. 
1. The act was not legally adopted. The ayes and 

noes were not recorded on the journal and the word 
"mercantile" was not in the bill as finally passed by the 
Senate. The two houses did not pass the same bill. 72 
Ark. 565 ; 90 Id. 174 ; 29 So. 700 ; 50 Miss. 68; 1 Lewis' 
Sutherland Stat. Const., § 52 ; Const., art. 6, § 15. 

2. The act violates section 2, article 2, Constitution 
of Arkansas, and the Fourteenth amendment to Constitu-

' tion of United States. 191 U. S. 207 ; 198 Id. 45 ; 69 Wash. 
578; 137 Pac. 469 ; 102 Id. 804 ; 142 N. Y. 102 ; 166 Id. 1 ; 5 
Ohio N. P. 183 ; 167 Pa. St. 47 ;160 Ind. 338. These "min-
imum wages" statutes as applied to private employment 
violate constitutional provisions. Cases supra; 139 Pac. 
473 ; 208 U. S. 418.
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3. Women are citizens and have power to contract.. 
The statute infringes their rights. 165 U. S. 578 ; 208 
Id. 161 ; 58 Pac. 1072 ; 155 Ill. 886 ; 115 Mo. 1 ; 239 Id..352 ; 
111 U. S. 757 ; 233 U. S. 630 ; 236 Id. 1. 

4. The act can not be justified even under the police 
power of the State. This power does not reach to the. 
wage scale. 123 U. S. 623 ; 152 Id. 137 ; 198 Id. 57 ; 113 
Pa. St. 431. 

5. The act unconstitutionally discriminates against 
individuals employing fcur or more women. 154 Mo. 375 ; 
183 U. S. 79 ; 61 Kan. 174. 

6. The State has no power to enact labor or wage 
laws as to private employment. 2 Labatt on Master & 
Servant, § 846 ; Cooley, Const. Laws (7 ed.) 870 ; Tiede-
man, Lim. Police Power, § 178 ; Freund on Police Poweri, 
§ 318 ; 6 R. C. L. 270-1. The Arkansas cases recognize the 
right of parties engaged in private enterprises to make 
such contracts as they deem necessary free from State in-
terference. 58 Ark. 407, 436. The act is obnoxious to our 
form of government. 208 U. S., Muller v. Ogden. 

Wallace Davis, Jno. P. Streepey and Covington & 
Grant, in ieply, for appellant. 

1. No yea and nay vote was required to concur in 
an amendment. 110 Ark. 269 ; 61 Id. 226. The omission 
of the word "mercantile " was a mere oversight and was 
properly inserted. The bill, as it now appears in the 
office of the Secretary of State, establishes prima facie 
that it was legally passed. 72 Ark. 567 ; 40 Id. 200 ; 90 Id. 
174 ; 95 Id. 412; 44 Id. 536; 110 Id. 269. 

2. The act is not unconstitutional. It is a valid ex-
ercise of the police power of the State. 208 U. S. 412 ; 120 
Mass. 383 ; 65 Neb. 394 ; 29 Wash. 602 ; 97 N. E. 194 ; 131 
Pac. 452 ; 163 Mich. 419 ; 139 Pac. 743 ; 141 Id. 158. 

3. There is no discrimination, as the act only applies 
to classes. 86 Ark. 412 ; 219 U. S. 291 ; 183 Id. 79 ; 49 Ark. 
325 ; 81 Id. 310 ; 125 U. S. 680 ; 69 Ark. 521 ; 86 Id. 428 ; 32 
L. R. A. 857. See also 197 U. S. 11.
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HART, J. There is drawn in controversy in this case 
the validity of Act No. 191 of the General Assembly of 
1915 (page 781) entitled, "An Act to regulate the hours 
of labor, safeguard the health and establish a minimum 
wage for females in the State of Arkansas." 

The controversy arises only as to the validity of that 
part of the statute which relates to the fixing of, minimum 
wages. It is contended, in the first place, that the stat-
ute was not legally enacted in that when the final vote was 
taken in the Senate the ayes and nays were not recorded 
on the journal, as required by section 21, article 5, of the 
Constitution. 

The first section of the statute, as appears from the 
enrolled bill, signed by the presiding officer of each house 
and the Governor, specifies, among the employers of fe-
male labor tb be regulated "any manufacturing, mechan-
ical or mercantile establishment." Section 7 refers to 
employers specified in section 1, and prescribes a mini-
mum wage of female workers in the establishments men-
tioned. 

The bill as originally introduced in the Senate con-
laMed the language quoted above, which was never 
changed in the passage of the bill through the two houses, 
'although there were numerous a'mendments. The Senate 
`passed the bill on February 25, 1915, and transmitted it 
to the House, where several amendments were adopted, 
and the House passed the bill as amended on March 10, 
1915, and sent it back to the Senate. On receipt of the 
.bill the Senate, according to the recitals of the journal, 
.read each amendment twice and concurred in the same, 
.and ordered the bill engrossed as amended, and made a 
-special order for the next day. None of the votes by 
'which amendments were concurred in were taken by the 
-aSres and nays recorded on the journal, but on the next 
day (March 11, 1915) a vote by ayes and nays was taken 

, .on- the engrossed bill and the names of those voting were 
spread upon the journal, it appearing therefrom that a 
-large majority voted in the affirmative. In the engross-
anent of the bill the word "mercantile" was omitted, and
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that word was not contained in the engrossed copy which 
was before the Senate when the vote by ayes and, nays was 
taken. It is clear that the omission of the word was 
merely an inadvertence, for, as before stated, the bill had 
never been changed so far as concerns the use of that 
word. The bill was enrolled with the word "mercantile" 
in it, and in that form was duly signed by the presiding 
officers of the two houses and the Governor. 

(1) .The contention of those attacking the' validity 
of the statute is that a final vote on the passage of the 
bill in the Senate after the concurrence in the amend-
ments was necessary to the enactment of the statute, and 
that since the word "mercantile" was omitted from the 
copy which the Senate finally voted on, it was not tbe bill 
which had been passed by the house. This contention, we 
think, is unsound. The word "mercantile" was in the bill 
when the Senate concurred in the House amendments and 
the vote concurring in those amendments completed the 
passage of the bill. The provision of the Constitution to 
the effect that "no bill shall become a law unless on its 
final passage the vote be taken by yeas and nays" does 
not apply to a vote of the house which originated the.bill 
when concurring in amendments of the other house. State 
v. Corbett, 61 Ark. 227 ; The Mechanics Building & Loan 
Association v. Coffman, 110 Ark. 269; Hull v. Miller, 4 
Neb. 503; McCulloch v. State, 11 Md. 424. 

The case of Hull v. Miller, supra, was referred to 
with approval by this court in the Corbett case, and it 
is identical in this respect with the case now before us, 
and was decided under a similar provision in the State 
Constitution. The only difference in the cases is that in 
the Nebraska case the journal of the Senate (the bill hav-
ing originated in the Senate) showed nothing further 
after the return of the bill from the House except that the 
amendments of thellouse to the billwere adopted showing 
by what majority or in what manner the vote was taken. 
The Supreme Court of Nebraska held that that was suffi-
cient, and that the bill had been legally passed, notwith-
standing the fact that the concurrence of the Senate in
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the House amendments had not been obtained by a yea 
and nay vote. 

(2) It was proper and orderly for the amendments 
concurred in to be formally incorporated in the bill by 
engrossment under the supervision of the committee of 
the Senate and in accordance with the rules, but the addi-
tional vote thereafter was supererogatory, for the simple 
reason that the concurrence in the amendments completed 
the passage of the bill. A mistake made by the commit-
tee in the engrossment of the bill did not affect its valid-
ity and could be corrected at any time before the bill was 
finally signed by the presiding officer and approved by 
the Governor as enrolled. 

The conclusion reached by the court is that the stat-
ute was duly enacted and that no constitutional require-
ment was omitted during its passage through the two 
Houses. 

This case was submitted in October, 1915. We were 
advised that a similar statute enacted by the Legislature 
of the State of Oregon and upheld by the Supreme Court 
of that State, Stettler v. O'Hara, reported in 139 Pac. 743, 
Ann. Cas. 1916, A-217, was then under consideration on 
writ of error by the Supreme Court of the United States. 
We decided to await the decision of that court in that case. 
It has only been recently decided and the decision of the 
Supreme Court of Oregon was affirmed without a written 
opinion of the court because one member of the court was 
disqualified and the others were evenly divided on the 
question.

(3) The constitutionality of the statute is attacked 
on the ground that the act violates the Fourteenth amend-
ment of the Constitution of the United States by interfer-
ing with the right of contract of both employer and em-
ployee. As early as 1876, the Supreme Court of the State 
of Massachusetts upheld the validity of a law prohibiting 
the employment of minors under the age of eighteen years 
and women in manufacturing establishments more than a 
certain number of hours per day or week. There, as here, 
the validity of the act was attacked on the ground that it



.278	 SitrAtaDvi'-sMtva.	 L11130 

interf ered . with tilae l tilserttyr cffsoiaiitifad ior)Vathr-erill (TA. 
and employee. Commonwealth v. Hamilton9Makaraetsiiii-

,ing , C'o., 120 Mass. 1383 r.ohSinbacthenjostatutes . fregillating 
-andlimiting the hours .ohlaboEanyOinen andAiTscriminat-
-ing in , thejr: fayor inthatialegartil have The en . )passett in 
twenty4sey,en States:lanrct-haroadieemgenei-alipisustained 
by the ;State courts of14aRtmesort . and; bydthelSuPrenie 
;Court of ) the,' United,: State a.i otehie)&_ColltpWayman, 
244 I1l.,509; 9$ N. E.c. 69:5; 27fILAR.. rAff(N.i So) ,994;,People 

Elerding54' H1.1579;198 RtEo 9S2i140 S. 
.893; Muller2-vi,Dregon-, 208, :1;,..S.-i4I2t;,,,Withey,y.Bloepi, 
-163 •Mich.419128 .N. W. 9113 r,) .andcpasê . nOtelm., thatrcase 
reference to the earlier case notes • on.) tEte.fquestiMi ate 

parte 7Wong !Wing . {COO, 51474.i.g A. (N. S.) 
361, and note ; }State, v. puOing; . 71 Ore. 2,59,-139, Pac, 731, 
,Ann. Cas. 1916 C-1003 and casefnotey-tin i ,Which -earlier 
case notes are refe'rred to Ainong them is the case of 
„Riley v.- Commonwealth, of Massaehlisettsr, -232,,1.T. 'S. 671, 
in which the Supreme' Court of the tnited States affirmed 
a decision of the Supreme-Court of the- State of Massa- - 
chtisetts ito- the- effect that . a: State statute- limiting the 
;hours of labor in factories 'for women, if„otherwise yalid, 
is not unconstitutional as depriving the employer and the 
employee of property without due process of law by 
,iting the right to buy and sell labor and infringing •the 
iliberty of:contract in that respeet. 

tb-P.eople v. Charles Schwe6tder Press, 214 N. Y.:395, 
r108 N: E. 639, Ann. Cas. 1916, D:1059, the New York Cona 
of Appeals upheld a statute prohibiting women . ,from 
rworking :at night, in . factories and held that the statute 
lyas..cp4ptitutione kts:;-a police regulation in the interest 
ofr.:pnblieThealWaficLtlio general -welfare of the people. 

_The [ pouili . sai4:::,, ` ;paloteetion_ of the health of . women •is 
,O:fsOject 'of special:, conceirn to:the .State. Howeyer confi-
Aentdafgreatr inunter:-peQp1m_ayi be ;Oat _in many 
n-11..gxwilft ,activ:ity): iineluangrfthat-I off awl facli*niqtRatisill 
Off gO,Ye,	 qW.1:04351 iS 9t4e:.:flasainallaerbafta-p-AP !one 

043r; tilatglas .fmards -bo'cillyci stPength, -flomendoravit 
ApAik iftlftrjos amlEtalgt3lieztheatik
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laborimust be specially guarded by the State if it is to 
preserved, and if she is to continue successfully- and; 
healthfully to discharge the duties which nature has im-, 
posed ipon her. This proposition is fully recognized AO 
qt4ted in Muller v. Orenan,,208 U. S. 412, 421, 28 S. Ct. 
324;	S..(L. ed.) 551; 13 Ann. Cas. 957, where it wa.,§1 . „ said: "That wOman's physical structure and the .Reirri 
formance of maternal functions place her at a disadyan?, 
tage in the struggle for subsistence is obvious. ps 
especially true when the burdens of motherhood are1upsop3 
her., Even when they are not, by abundant testinaduRff 
the medical fraternity continuance for a long time.::orOier, 
feet at work; repeating this from day to day, tends tojnr: 
jurions effects Upon the body, and as healthy mothersiare, 
essential to vigorous offspring, the physical wellTbeing_qr 
women becomes an object of public interest;und,care„in 
order to preserve the strength and vigor of the race,,*, 
Differentiated by these matters from the other ,se7,c,„slipli§, 
properly placed in a class by herself, and legislatibn,de-, 
signed for her protction may be sustained, even when lihel 
legislation is not necessary for men and could not_be sus-, 
tained." In People v. Case, 153 Mich. 98, 116 N.	 558„

18 L. R. A. (N. S.) 657, it was held that a muniCipal_ o.rdi7;" 
nance prohibiting keepers of saloons where intoxicatinge, 
liquors are sold from permitting women to be in or _allogiA; 
their places of business and from selling intoxicantsjou 
them is not an unconstitutional discrimination agaiAlst, 
women, nor does it deprive them of their equal rights, 
privileges and immunities under the Constitution. 

In the case note it was recognized that the .poweri,cg; 
exclude women from saloons or remployment therieklii[sr 
but one phase of the broader. questionfoPthe.conStitutipp„-.1 
ality of discriniination against .worn,inpolice:regulaT,, 
tions and it was said that the constistutiglIalitysofAestatzt 
utes excluding women from- employmeliti4A-J§0Aocuss ?, Arc 

other places where intoxicating liquoysp,am vpldfhp.A.1)frpki 
almost universally sustained. -1 4,144,P5C oiclfty gfi r.Ef.; c11119 

"Some employinentS _''; td iitakylebebardim*siblestors 
males and improper for feinaleispandfregtvlfafilonsvroedgi-st
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nizing the impropriety and forbidding women engaging 
in them would be open to no reasonable objection." 
Cooley on Constitutional Limitation (7 ed.), p. 889. 
(Note—See 50 Am. Rep. 636, for page and edition.) 
• Statutes similar to the one under consideration have 
been enacted in at least nine other States. It is true that 
it has been often held by the Supreme Court of the United 
States that the general right to contract is protected by 
the Fourteenth Amendment to the Constitution ; yet is 
equally well settled that that this liberty is not absolute, 
but that a State may in the exercise of its police power 
prevent the individual from making certain kinds of con-
tracts. In Williams v. State, 85 Ark. 464, this court, ad-
mitting that the police power of the State is incapable of 
precise definition after quoting from two decisions of the 
Supreme Court of the United States on the question, said : 
" These cases are cited to show that the exercise of the 
police power is not limited to regulations to promote the 
public health, morals or safety, and that it may be so ex-
tended to such regulations as will promote the public con-
venience and general prosperity." In Chicago v. Bow-
man Dairy Co., 234 Ill. 294, 14 A. & E. Ann. Cas. 700, 17 
L. R. A. (N. S.) 684, it was said : " The police power is 
said to be an attribute of sovereignty, and to exist without 
any reservation in the Constitution, and to be founded 
upon the duty of the State to protect its citizens and to 
provide the safety and good order of society." 

In Otis v. Parker, 187 U. S. 606, Mr. Justice Holmes 
said: "While the courts must exercise a judgment of 
their own, it by no means is true that every law is void 
which may seem to the judges who pass upon it excessive, 
unsuited to its ostensible end, or based upon conceptions 
of morality with which they disagree. Considerable lati-
tude must be allowed for differences of view as well as for 
possible peculiar conditions which this court can know but 
imperfectly, if at all. Otherwise a Constitution, instead 
of embodying only relatively fundamental rules of right, 
as generally understood by all English speaking commu-
nities, would become the partisan of a particular set of
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ethical or economical opinions which by no means are held 
semper ubique et ab omnibus." 

It is a matter of common knowledge of which we take 
judicial notice that conditions have arisen with reference 
to the employment of women which has made it necessary 
for many of the States to appoint commissions to make a 
detailed investigation of the subject of women's work and 
their wages. Many voluntary societies have made this 
question the subject of careful investigation. Medical so-
cieties and scientists have studied the subject and have 
collected carefully prepared data upon which they have 
prepared written opinions. It has been the concensus of 
opinion of all these societies, medical and other scientific 
experts that inadequate wages tend to impair the health 
of women in all cases and in some cases to injuriously 
affect their morals. Indeed, it is a matter of common 
knowledge that if women are paid inadequate wages so 
that they are not able to purchase sufficient food to prop-
erly nourish their bodies, this will as certainly impair 
their health as overwork. It is certain that if their wages 
are not sufficient to purchase proper nourishment for 
their bodies, the deficiency must be supplied by some one 
else or by the public, if they are to keep their normal 
strength and health. The investigations above referred 
to show that it has become absolutely necessary for many 
women to work to sustain themselves and that they have 
no one to assist them. The strength, intelligence and vir-
tue of each generation depends to a great extent upon the 
mothers. Therefore, the health and morals of the women 
are a matter of grave concern to the public and conse-
quently to the State itself. 

The members of the Legislature come from every 
county in the State. The presumption is that it passed 
the statute to meet a condition which it found to exist 
and to remedy the evil caused thereby. On this question, 
Judge Cooley says : 

"Whether a statuie is constitutional or not is always 
a question of power ; that is, a question whether the Leg-
islature in the particular case, in respect to the subject
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:Matter of' the 'act, the manner' In Whith its , object is 'fcit.1% 
accomplished and the moae •OVenacting it has kept within 

,the constitutional...limits and observed the constitutional 
, conditions. In any case, in which this . question is'aii-
swered in the affirmative the courts are . not at liberty to 
inquire into the proper exercise of the power: . 'They must 
'assume that legislative discretion has been . properly . exer-
-cised. Cooley, Const. Lim. (7 ed.), p. 257. 

.tV§• said in Stettler v. O'Hara, supr'a;.we belieVe that 
every argument put forward to sustain "the maximilm 
hours law or the restriction of places where women work 
applies equally infaror of the minimum wagelaw asialse 
being within thé . pcdice power of the State and' as a ,regu-
lation tending:to guard the public morals andLthe, public 
health. • -	' •	, -	f-ti , 0 . '7' ..• r: . ' • ..:	-	. : Ir. ''' . .fir. 1 1-o 

no -:--.0t cOurse; :the Legislatdre)boilld .netf fim an.nn rtaa0n-
able or arbitrary mininium, wage but, it nmEft beffarcand 
reasonable. It- hag 'been .said!_that as;to::what isrfairtatd 

•reasonable . there is no t -standard inc4.- er appropriate than 
" the nermal needs Of 'the avel'age employee, lergarrdeil(ks 

.a human being living. hi :a •ivilized . conununitlyv' '1,7ff 9711. 
It folleWs that the judgment , Mnat bet rev;eyskei ;and 

ithe cause remanded for further proeeediingerteebraingito 
'law.	 • , :* -:1.1 .11,1nalf fina fthly[9.fj? 

.	 ...,.	 ,1 Pr "-.,.th	W r) ift	.. I ...	4 McCULLOCEI, CI: . J.; .., Wi'f.  Oitg .t.. _.r-,F)nire, 0. rr, br47 2 ( 

s-eein..-to. rest their. cOnclnsio,n8 All; 's(u.stapn	tne ,v	i 
. of . the Women's 1VIinimu4 Wages STatiltel,- iqp eri tV-e ) au- - 'I  

, thority of two classes of e0:0,5 :91* .&-gAolaraw, i'calii gal. 
014s- of labor laws to' be - 41411-1,44,tti-rel)O Wiz 491dii? Mt t

0T1 a statute forbidding the' eniPleY,i4eIrtq. ' 1181411'f/ill§ 109c'S 
_constitutes a proper exercise of-'ili'4.'P.' 114 Faligi.:()- Wie 
v'ahn Scarcely remaina ldoiibt4s*Ithe) dalie"EtWeIs9gthose 
caSes—at least" none . ekigtglifinV lama1 r.- --- 9 if Li 

7 T
. Iffif 99 

• ,-.•-',2	 ;"	 `  

. Society iS intereited; 'iri Ilie''. 13f.bte`ttierP to f3itiliti3 Alealth 
'Of 'women, and laWs regularting`theifihechibaffilabi.fgifd 
the kind of labor in which they maY"'erifga#VPre4glid 
1566-anse such regulaffons tend .tO tho .j Vrote'etietriffighbalth, 
-fide didy of the WoitietuwhoSe habits-. oftl-aflorcraielorega-
jlafetli -but the whole Of :humanity.,1:_Tliefgamitnirapbolgid
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ofr43l i51611444thir ilfi/vgkihUltrsirMtiinclt 13*;i0A0Pliiii 
tr,a 4a,4P-JTIP11§fA9,A,p,4140,.11§111141PIPItriffr tgramitecregfillAtR,d1 
by lay ilmcquise Apnehy Att la Toll ft, ill tlEgiSM,clipath *Ns erii 

takAltilisq ai 
Laws probibitingl-Abmit Kirgio-pn3.,eai3anwdmeii 

about drinking saloons dreWiliff,prOlcillobNcious,reivsOns: 
that no discussion iseceSsdr? 
- To these Classes of legislati■A iii: th6ifejibicciSer of the' 
police power maybe addedf dnothei.' dlägg  WhiCh regtilates. 
not only the honks-Of labor, but also the -wAgeSof 'Persons 
engaged in public or quasi-pnblic servicre;rancb.Such,Iaws' 
are generally held to be valid exercises of,powerlt Consith 
eration for the efficiency of .the public setvice jUStify such 
laws and bring them within the rule that the 4overeign, 
power of the, State may be called into action fpr the pro-
motion of thepublic health, morals or safety, and even of 
the public convenience. They are justified, not .because 
they especially benefit a class of individuals; but in.spite 
of it, if the interests of the public call for the given regu-
14iO4:,,,,(, 
ii ,: • To justify the States in thus imposing its authority 
inAehalfi the,public,," 'said the Supreme- Court of the 
United- States in-Lawton v:Steele i : 152 IL- S.-137; `, `-it must 
appear,,Arstiithat the intr,e,StS; of the public,generally, as 
distinguished , from ithese; nfna; Particular pplas,require 
neh ,interferenee; TAO, :second,, that the means, :me; rea-
mpthli .pecessary, tTAli91aqomplishme4t. o;thie,puryose 
pfli niot„Inndnlyt oowsive Upon 

The,statuter,na* under consideration &es:not in my 
opinion, stand the:test prescribed by thelaighest sprt jn. 
this,eountry in ;Ole 'above quotaiion. , Noo,:the,authori-„, 
ties ,cited in,the ,opinion of the ,majority, sustain it: 47 

! 1.Statutes prescrihingthours 7of •abor Or- either women 
oR men:are .valid, when reasonable, but it (irs quite a .differa 
ent thing to say thaitithedawmakeys imayjnyade:the right 
of contract by, fixing-wages-for .mew or, yomen-engaged 
private service. -There is no:basisfornguch-government41, 
interference. The Supreme Court of the United States 
said:
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"If, therefore, a statute purporting to have been en-
acted to protect the public health, the public morals, or 
the public safety, has no real or substantial relation to 
those objects, or is a palpable invasion of rights secured 
by the fundamental law, it is the duty of the courts to so 
adjudge, and thereby give effect to the Constitution." 
Mugler v. Kansas, 123 U. S. 623. And the same learned 
court in a recent case used the following language very 
pertinent to the question now under discussion : 

"The right of a person to sell his labor upon such 
terms as he sees proper is, in its essence, the same as the 
right of the purchaser of labor to prescribe the conditions 
upon which he will accept such labor from the person 
offering to sell it." Coppage v. Kansas, 236 U. S. 1. 

Mr. Freund, in his work on Police Power (section 
318), says : " The power to regulate the rate of wages, 
while freely exercised in former times, has not been 
claimed by any American State. * * * In principle it would 
make no difference whether the rate fixed by law were in-
tended to be a minimum or maximum rate. Considera-
tion of health and safety which complicate the question 
of hours of labor do not enter into the question of rate. 
The regulation would be purely of an economic charac-
ter. It would be closely analogous to the regulation of 
the price of other commodities or services." 

I challenge the correctness of the assertion that there 

exists a discernible relation between the wages of women 

and their health or morals. It may be truly said in a

larger sense that the contentment which financial ease 

sometimes brings is conducive to health and morality, 

but, if so, that effect is not confined to either of the sexes.


It is almost axiomatic that society would be better 

off if everybody received greater remuneration and in 

more equal proportion—in other words, if there were no 

poor—and the attainment of that ideal is the hope of 

those who search for ways for the improvement of social 

conditions. To that end men willingly impose govern-




mental restraint upon themselves. But unless the Ameri-




can conception of legal regulation of personal liberty has
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changed, and accepted theories of constitutional govern-
ment are to be abandoned, it will scarcely be urged that 
the price of labor generally can or should be regulated by 
law. The right to sell or buy labor on his own terms is 
among the things that the individual has not, under our 
scheme, surrendered to government. And women possess 
that right to the same unrestricted extent as men. They 
stand, in that respect, in no class to themselves. 

Wealth, at least to the extent that it affords ease and 
comfort, is the goal of all mankind, regardless of sex, and 
failure of its attainment often brings discontent and un-
happiness, but I am unwilling to say that woman's health 
or virtue is dependent upon financial circumstances so as 
to justify the State in attempting to. regulate her wages. 
Her virtue is without price, in gold. She may become the 
victim of her misplaced affections and yield her virtue, 
but sell it for money—no. When she falls so low as that 
it is only from the isolated helplessness of her shame and 
degradation. 

Nor is the health of women, as a class, affected more 
by poverty, if at all, than that of men. If it is, then men 
who are charged with the duty *of supporting wives and 
daughters should have, their wages regulated by law too 
when we enter upon the exercise of that governmental 
function. If affluence is essential to the health of women 
and we determine to bring it about by legal regulation of 
wages; then there should be no distinction made between 
the wages of the women themselves, and of the men who 
are called on to support them. I maintain that neither the 
one nor the other is a proper subject for governmental 
interference, but that the ills and inconvenience of pov-
erty to which all mankind, without distinction of class, is 
heir, must be corrected by other means and 'through other 
influences and channels. There are ills which will never 
be entirely eliminated, for they are among the human im-
perfections which will survive to some extent as long as 
earthly time lasts. 

The Supreme Court of the United States has repeat-
edly held that the unrestricted right of an individual to
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sell or buy labor, unless there are circumstances which in-
volve the public interest, is a part of the liberty of the 
citizen protected by the Federal Constitution. Butchers 
Union, etc., Co. v. Crescent City Co., 111 U. S. 746 ; All-
geyer v. Louisi-ana, 165 U. S. 578 ; Adair v. U. S., 208 U. 
S. 161 ; Smith v. Texas, 233 U. S. 630 ; Coppage v. Kan-
sas, supra. 

Until that court, in a decision which constitutes a 
precedent, changes that rule, or holds that minimum wage 
laws do not fall within it, I am not disposed to yield my 
deliberately formed convictions on the subject- and uphold 
a statute which it seems to me is a clear invasion of per-
sonal liberty of action. 

The case of Stettler v. O'Hara, which went up to the 
Supreme Court of the United States was decided by an 
equally divided court and without a written opinion. Un-
der the practice of that court, as I understand it, such a 
decision does not become a precedent and it is without 
persuasive force. We should not assume that, merely 
because the nonparticipating justice who otherwise would 
have broken the tie had been of counsel in the case on the 
side which sought to uphold the validity of the statute, 
when the same question is again presented the decision 
will be the same as that which resulted from the accident 
of an equally divided court. We can not foresee when nor 
how nor under what circumstances the question will again 
come before that court for decision and the State courts 
are under no obligation to consider the decision as a prec-
edent until that court so treats it. 

I have discussed only such questions concerning the 
validity of the statute as are presented in the briefs of 
counsel and discussed in the majority opinion, and I_ ex-
press no opinion on other questions which a further analy-
sis of the statute might suggest. 

WOOD, J. I concur in the reasoning of the opinion 
by the Chief Justice. The statute clearly invades the Con-
stitution of the United States and of our own State, but 
the decision of the Supreme Court of the United States 
construing a similar statute is controlling on the issue be-
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fore us. The litigants are entitled to the benefits of the law 
as declared by that court on the subject until it holds 
*otherwise. Thergore I concur in the judgment.


