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Dickinsown, RecErver CHIcAGO, Rock IsLanp & Pacrric
RarmLway Company v. HousLEy.

Opinion delivered July 9, 1917.

1. TAXES—ERRONEOUS ASSESSMENT—RECOVERY.—An action may be
maintained for the recovery of taxes paid under an erroneous assess-
ment, when the collector retains possession of the same, pending the
result of the litigation.

2. TAXATION—ASSESSMENT FIXED BY TAX COMMISSION—CHANGE BY
COUNTY.—The assessor and county board of equalization of a‘county
are without authority to alter the assessments of railroad property
made by the State Tax Commission; and a judgment giving a com-
mand to those officials with respect to the assessment of that kind of
property is not binding on a taxpayer in a collateral suit to recover the
amount illegally exacted.
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3. TAXATION—UNIFORMITY.~—Assessing officers can not be compelled to
adopt a rate of assessment in a given county not in conformity with
the rate of valuation fixed generally throughout the State.

4. TAXATION—RAILROAD PROPERTY—BOARD TO ASSESS.—The Act
creating the State Tax Commission, keld valid, in its provision for the
assessment of railway property by the commission.

6. TAXATION—PAYMENT OF TAX ILLEGALLY ASSESSED—RECOVERY.—
Where the county assessor and board of equalization raised the assess-
ment of a railway company’s property in the county for taxation,
over that fixed by the State Tax Commission, the railway company
may recover back the illegal tax paid under protest. :

- Appeal from Garland Circuit Court; Scott Wood,
Judge; reversed.

T. 8. Buzbee, H. T. Harrison and C. L. Johnson, for
appellant.

1. This suit was instituted in the proper forum. It
is different from 30 Ark. 275 and 113 Id. 138. It is in the
nature of a suit for money had and received.

2. The action of the county court in raising the as-
sessment certified out by the State Tax Commission was
illegal and void. Const., art. 16, § 5, Act 257, Acts 1909,
Act 251, Acts 1911. The legislative will is supreme. The
county board of equalization was without authority of
law to raise the valuation certified by the Tax Commis-
sion. The power to assess railroad property is conferred
upon the State Tax Commission, and it alone has the
power. 127 Ark. 349.

Gibson Witt, for appellee.

1. This is merely a collateral attack upon the judg-
ment of the United States District Court.

2. TUnder article 7, section 46, Constitution, only the
assessor can assess property for taxation. Other agen-
cies may be constituted by the Legislature to aid the as-
sessor, but the assessor makes the assessment. Kirby’s
Dlgest § 6970; 1 Desty on Taxation, p. 581; 49 Ark. 526;
92 Id. 493 ; 64 Id 436.

2. When the Tax Commission certifies its findings
of value to the assessor, its authority ends. Only the as-
sessor can assess. The tax must be uniform and coexten-
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sive with the territory to which it applies. 11 Ene. U. S.
Sup. Ct. Rep. 382; 101 U. S. 153.

3. The case in 192 S. W. 202 is not parallel. The
United States Distriet Court had jurisdiction, and it can
not be questioned. Only void judgments can be im-
peached collaterally. 46 Ark. 502. If appellant was en-
titled to any relief he should have gone to the Federal
court. 11 A. & E. Ann. Cas. 744. The State court had
no jurisdiction. 32 Ark. 676.

McCULLOCH, C. J. This is an action instituted by
the receiver of the Chicago, Rock Island & Pacific Rail-
way Company against the tax collector of Garland
County to recover taxes alleged to have been assessed in
excess of the amount legally authorized, which were paid
to the collector under protest. The cause was heard upon
an agreed statement of facts, and the court rendered
Jjudgment in favor of the defendant, from which the plain-
tiff has prosecuted an appeal.

The facts, as recited in the agreement, are that the
State Tax Commission assessed the property of the rail-
road for the taxes of 1916 and certified to the assessor of
Garland County the apportionment to that county of its
part of the aggregate value of the railroad and the as-
sessor of Garland County entered the same upon the tax
books, but subsequently the board -of equalization raised
the assessment for county purposes and road and bridge
purposes 50 per cent. of the value as certified by the State
Tax Commission. In other words, the State Tax Com-
mission apportioned to Garland County the value of the
railroad property amounting to $189,957, which was en-
tered on the tax books by the assessor, but the board of
equalization raised the value to $284,953, and the taxes
were extended on the last mentioned valuation fixed by
the board of equalization. The receiver of the company
applied to the collector to pay the taxes according to the
valuation made and apportioned by the State Tax Com-
mission, but the collector refused to accept the amount
and the receiver paid the full amount demanded under
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;‘otest, and jrings, this, spit to. recover the amount, paid
in excess of the amount extended’ accordmg ‘to the va,lue
fixed by the State Tax Commission.

(1) Itis agreed that the money was in the‘hands of
the tax collector at the time of the commencement of the
sult and was retained by him to dwait the final decision
i) n the cause, 80, if it be found that the amount derhanded

y the collector was in excess of the legal amount. of tixes

due on the property, the plaintiff is entitled to; recove%
Sanders v. Simmons, 30 Ark. 275; First Na,tcona,l’chfk of
Fért Smiith v.:Norris, 113 -AtK. 138 T

1.5(2) .. The validity of.the increasecof the assessment
is. sought to be.sustained-undeér anthority of-a judgment
of the United States District Court for the Westerm Diviz
gion of the Eastern District of .Arkansasrin ari. dctiomdns
stitutéd by ‘one of the-creditors. ofyGarlind -Conuntj-against
the-assessor and board: of equalization. of that county,
commandirig  those officers. to dssess all property -in:ithé
county at its true value in money: . The judgment of thie
Federal court was rendered by; consent ;of; the, parties
thereto The members of. the - State . Tax Commrssmg
were not parties to that action:, Concedmg, without, der
ciding, that a Judgment of that kmd against:] the assessqr
and board of equalization: of the, county, was Jbinding. on
taxpayers as to the validity; o of the assessmentJnJadeqpur-
suant. to. the Judgment it. certamly did; not{hind;xailroad
property which is, under . the statute, assessable only by
the State Tax Commlssmn The statutes,(oﬁ “thtscﬁtiate
(Acts of 1911, page 235) pr0v1de that. the Qropentyrof
railroadyexpressy sleeping car, telegraph teleghon,e -and
pipe hne companies shall.be assessed by;- +the qSta,teJ ,Tax
Comm1ss1on and that the value shall be: apportlonedlby
that commission to the several counties in:the;State::This
is;the only authorlty for the assessment. of that- kng,dsef
property, and. the statute does not confer author}tjb(pgqn
the county boards of equahzatlon to raise-or (]pyggnd;hg
values. of the property-thus assessed " Both, the,assessor
and -the board of equalization belng withontdpewerite
alter the assessments of rajlroad propersy; mad@lpy [the

<
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StateiBax Comm1ss1on, it necessarily follows that a‘judg-
aibnt giving:@ command to those officials with respedttd
ﬁhe[asseésmént ‘of .that kind’of property is not bindingroh-
@ faxpayer in a: collateral suittdirecover the amountille-
LZallpexacted.” wgsa o Braed 5oL o eniaulpt to
orld K(i3)1 “We have alre‘adyideclded that,assessmg officers
@hibaldtibe compelled to adopt 4 rite of rasséssmentdna
given eounty not inlconformity with/‘the rhte of valuation
dixetbgererally ithroughout: the StaternNelson' v..-Meek,
A ssessory127 iArk. 34919258, W 2202, 't hrr Hozie7ot
Jonodtsisdéontendeéd; iowever) thatithe istatute authoriz
ing assessment$of raildoaddpropérty: oyotheStafedFax
Commission is unconstitutienal-for the reason that there
is A PIOVision dn-the. Constitution, foz the) election of a
county assessor, and that it is necessarily 1mpl1ed from
that prowsu?n%ha‘t‘th ITeSiSIAtEre ¢t authorize an
1ssasment made bysany: other.offieers. vFormenlythe-as-
sdssaientslofd vailroad :;property .was made: by - thé: "“State
Boterdb b RailfoadbAsséssorsy eotnposedof the "Gbvernor
and certain other State oﬂﬁclals andiYP the ‘Case ot Dittle
Rook & ont SmithyRy..v. Worrthefn"46 Ark.- 312;.the con-
stitutionality of that statute was assalled .on the ground
that it provided for a different metho of assessmg that
character of property froxﬁ“tlfat ai‘lthtﬁ'ized for’ the asgsess-
'ﬁ?eht’ of § ré’}ﬂerty generally ThlS court sistdined the
G of*ah%essﬁent and in“&ffesf Hel?i that the Leglsla)
rORAd thé”power to creaté‘ d Stht& ‘bOard t6° asées that
Ritd"of Ei)rdSpérty‘r “The" Questlon Was agam F4iged’ in"S¥.
L @fM & 8By CoL v WobthEn? 52" Axk: 529, whéfe'the
g%ﬁrt agaln')declarced ‘the const’l’tutmnahty of that methoa
s%&rrlg Thilrodd property. ‘The subject' was agaih
discussed in the case of Railway v. Williams, 53°AYK g
and the other cases were, vefexred to as, upholdmg that
methad; off assessment. of,rallroads -on-the : - ground; that
suehonreperty should, be assessed: as. a-unit..- kt does mot
8pmear Hhat gg@@yﬂofathose casas, it was. msrsted,(asun
!@mms@tagase,\thatfthe ‘provision.of rthe: Constitutjon
@Vétbﬂe:femmce,,towthe election. of arcounty assessor was

t@egexg}t@;’ge gngthod of assessugg[property of alkkinds.q.
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(4-5) We must, however, treat the question as set-
tled that the statute authorizing the assessment of this
kind of propery by a State board created for that pur-
pose is not in conflict with the Constitution. The increase
of valuation by the board of equalization was, therefore,
unauthorized and illegal, and plaintiff, having paid the
amount under protest, it follows that he is entitied to
recover from the collector, who still has the funds in his
hands. The judgment of the circuit court is, therefore,
reversed and the cause is remanded with directions to
enter a judgment in favor of the plaintiff for the amount
illegally exacted as set forth in the complaint.




