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JONES V. ROAD IMPROVEMENT No. 1 OF SEVIER COUNTY,

ARKANSAS. 

Opinion delivered December 18, 1916. 
1. ROADS—ORGANIZATION OF DISTRICT—PLANS AND SURVEYS. —Act 338, 

Acts of 1915, provides that upon the application to the county judge 
of ten or more property owners within a proposed district, that the 
Highway Commissioner shall have prepared a preliminary survey of 
the proposed road; held, the provision about the method of obtaining 
the survey and plans was directory merely, and that a recital in the 
record as to how the survey was procured, was not necessary to the 
validity of the organization of the district. 

2. - ROADS—FORMATION OF DISTRICT—NAMES TO PETITION.—Names 
sufficient to make the necessary majority, of property owners under 
the statute, may be added to the petition, up to its final presentation 
to the county court. 

3. ROADS—FORMATION OF DISTRICT—ROUTE—AUTHORITY OF COUNTY 
COURT.—Under .§ 36 of Act 338, Acts of 1915, the authority of the 
county court was continued over the creation of public roads, and the 
court was given special authority to change the route of any public 
road to conform to the route of the proposed improvement district. 

Appeal from Sevier Circuit Court; Jefferson T. 
Cowling, Judge; affirmed. 

B. E. Isbell, for appellant. 
1. The act provides for the construction of a new 

road and violates the Constitution. 92 Ark. 93, 621; 
118 Id. 669; 115 Id. ,88; lb. 594; 116 Id. 167. This 
point and these authorities were cited in 123 Ark. 205; 
Act 338, 1915. The road was not laid out and dedi-
cated as provided by law. All facts essential to juris-
diction must appear upon the face of the record. 123 
Ark. 195; lb. 211; lb. 283; 103 Ark. 446; 54 Ib. 627; 5F 
Id. 34.

2. There was not a majority when the petitions. 
were filed. 123 Ark. 305; lb. 298. 

3. The organization of the district was not to the 
best interest of the land owners. The uncertainty
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should be resolved in favor of the land owner. 106 
Ark. 304; 116 I d. 30. 

Lake & Steel and James R. Head, for appellees. 
1. The' road was properly established. 50 Ark. 

53; 102 I d. 533; 89 I d. 513; Act 422, 1911. The change 
was properly made by formal order. 102 Ark. 553. 

2. All conditions precedent to jurisdictions must 
be shown and were shown here. This was a road by 
dedication and use. 50 Ark. 53; 102 I d. 533; 89 I d. 
513; 123 Ark. 298; Ib. 305; 124 Ark..234. 

3. The change was properly made. All juris-
dictional facts were shown and the act was fully com-
plied with. The petitions were consolidated and treated 
as one. 72 Ark. 187; ,73 I d. 270. 

4. The testimony does support the judgment. 40 
Ark. 290; 123 I d. 298. 

McCuLLocii, C. J. The county court of Sevier 
County, on the petition of what was found to be a 
majority of the owners of real estate in the locality af-
fected, made an order forming a road improvement 
district pursuant to the terms of Act No. 338 of the 
General Assembly of 1915, entitled, "An act providing 
for the creation and establishment of road improvement 
districts for the ,purpose of building; constructing and 
maintaining the highways of the State of Arkansas." 
Appellants, who are the owners of real property in the 
district, appeared in apt time and filed a remonstrance 
against the organization of the district, and they ap-
pealed to the circuit court from said order. On the 
trial in the circuit court, there was a finding in favor of 
the petitioners, and the court rendered a judgment af-
firming the judgment of the ,county court, and an ap-
peal has been duly prosecuted to this court. 

The first point made against the validity of the 
proceedings is that there is no legal evidence in the rec-
ord as to a request, either by the county judge or by ten 
property owners, to the State Highway Commission 
for the survey of the line of the road as required by the 
terms of the statute. The statute provides that upon
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the application of the county judge or ten or more land 
owners within a proposed district to the State Highway 
Commission, it shall be the duty of the Commissioners 
to direct the State Highway Engineer, or his assistant, 
"to prepare preliminary surveys, plans, specifications 
and estimates of the roads which it is proposed to con-
struct and improve," and file the same in the county 
court for the purpose of determining the feasibility 
of the project and the costs thereof, and that said sur-
veys, plans, specifications, etc., shall be filed in the 
county court before the petitions are circulated among 
the property owners. 

(1) It is contended that the request to the State 
Highway Commission is a jurisdictional step in the 
proceedings, and that the evidence thereof must af-
firmatively appear in the record. We held in Lam-
berson v. Collins, 123 Ark. 205, that the requirement 
for the making of the surveys, plans, maps, estimates, 
etc., by the State Highway Engineer, and filing same 
in the county court before the circulation of the peti-
tion, was jurisdictional, and that the failure to comply 
with that provision was fatal to the validity of the or-
ganization. It is quite another question, however, 
whether the request by the county judge or the number 
of land owners mentioned, to the State Highway Com-
mission is jurisdictional. The important thing that 
was evidently in the mind of the lawmakers was to pro-
vide some means whereby the property owners could 
know in advance what steps they were called on to ex-. 
press an opinion about in signing or refusing to sign 
the petitions circulated. It is not so much a matter 
why the surveys, plans and estimates were prepared,. 
but the fact that they were prepared and filed with the 
county court is the jurisdictional requirement set forth 
in the statute. The request may be made either by the 
county judge or by ten property owners, and this is 
directed to the State Highway. Commission and not to 
the county court, so it is evident that the Legislature 
did not intend to make the jurisdiction of the court de-
pend upon the request to the State Highway Commis-
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sion, and evidence of that request is not essential to the 
validity of the proceeding. ,The provision about the 
method of obtaining the surveys and plans is only 
directory. 

(2) It is next contended that the proceeding is 
void because some of the petitions were filed after the 
publication of the notice. It appears from the record 
that the four -petitions, containing more than three 
hundred names of the owners of real property in the 
&strict, were filed on May 9, 191'6, and on that day the 
county court made an order fixing the first day of June, 
1916, as the date for hearing the petitions, and the 
notice was then published as provided by statute, but 
that on May 31, other petitions were filed containing 
names necessary to make up a majority. There is a 
controversy as to whether or not the names on the first 
four petitions constituted a majority in "value, acre-
age or number of land owners," but we deem that im-
material for we are of the opinion that the statute gives 
the right to add names sufficient to make a majority 
up to the time of the final presentation of the petitions 
in 'the county court. 

Subdivision A of section 1 of the statute referred 
to reads as follows: "The original petition may be cir-
culated among the land owners, or such number of ex-
act copies of same as may be deemed necessary may be 
circulated, and when all of said petitions are filed at 
or before the time of the hearing above mentioned, the 
•said petitions shall be consolidated and treated as one 
petition, if §ame are filed before or at the date of said 
hearing." The language of the concluding paragraph 
of subdivision B of the section is not altogether clear, 
and might appear to be in conflict with the language 
just quoted above, but we are of the opinion that the 
two expressions can be harmonized by construing:them 

• together to mean that the petition or petitions must 
be filed before the county court has authority to cause 
notice to be published, but, that the petitions may be 
added to or additional petitions filed up to the hearing, 
and that all the petitions so filed are considered by
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the court in determining whether or not there is a 
majority of owners signing the petitions. 

The evidence adduced by appellants establishes 
the fact that a small portion of the line of the road to 
be improved is not a public highway, though the evi-
dence is conclusive that the greater portion of it is in 
fact a public highway. The entire route of the road 
stretches clear across the county, but the evidence 
shows about a mile, or perhaps less, had not been cre-
ated a public road. It is contended that to grant the 
petition will conflict with the rulings of this court in 
certain cases where it was held that it is • beyond the 
power of the Legislature to invade the jurisdiction of 
the county court by providing for the creation of pub-
lic roads through the agency of improvement districts 
instead of by an order of the county court. Parkview 
Land Co. v. Road Improvement Dist. No. 1, 92 Ark. 93. 

(3) Section 36 of the act provides that the com-
missioners and the county court in changing the route 
of any road may enter upon and lay out said road over 
any lands in any road improvement district, and that 
"nothing in this act shall be cOnstrued to divest the 
county court of its exclusive jurisdiction to determine 
any matter relating to county roads over which the 
said county court has such 6xclusive jurisdiction." 
Now, it is clear that the Legislature intended by this 
section. to preserve the constitutional jurisdiction of the 
county court and to continue' that court's authority 
over the creation of public roads, and to give it special 
authority to change the route of any public road to 
conform to the route of the proposed improvement dis-
trict. This is not an encroachment upon the jurisdic-
tion of the county court, but preserves its complete 
authority over the establishment of public highways, 
for the Commissioners have no power to change the 
routeunless the county court orders the change. 

Considerable testimony was adduced on each side 
of the controversy concerning the feasibility of the 
plan, and we think the testimony was sufficient to sus-
tain the finding of the court that the establishment of
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the district was for the best interests of the owners of 
property, and that a majority of them favored it and 
signed the petitions. The finding of the trial court is 
binding upon us when supported by legally sufficient 
evidence. We are of the opinion, therefore, that all of 
the jurisdictional requirements have been complied 
with, and that there was no error in the proceedings 
which calls for a reversal of the judgment. 

Affirmed.
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