
ARK.]	BELOATE V. BAKER & CO. 67 

BELOATE V. BAKER & CO. 

Opinion delivered November 6, 1916. 
1. CONTRACTS—AGREEMENT TO DO WORK AND TO FURNISH MATERIALS.— 

A. sued B., alleging that he "did install in the residence of this de-
fendant a bath and closet, for which he charged this defendant the 
sum of $64.00, which charge the defendant has never objected to." 
B. demurred to the complaint, on the ground that it did not state a 
cause of action. Held, under a fair interpretation of the language 
there was a contract between the two parties under which the work 
was done. 

2. MECHANIC'S LIENS—ENFORCEMENT—FILING EXHIBITS WITH COM-
PLAINT—PRACTICE.—In an action at law to recover for materials 
furnished and work done, and to charge certain real estate with a 
lien therefoi?, the failure of the plaintiff to exhibit with his complaint 
copies of the account and affidavit filed with the circuit clerk is a 
defect which should be reached by a motion for a rule on plaintiff to 
require an exhibition with the complaint, on account and affidavit; 
and the defect it not one which can be reached by a general demurrer. 

3. MECHANICS' LIENS—RIGHT OF PRINCIPAL CONTRACTOR. ACt No. 
446 of 1911, p. 462, held to amend or repeal nothing except Kirby's 
Digest, § 4975, and such ofher provisions as are in conflict with the 
new statute, and it does not operate to dtprive a principal contractor 
of his lien. 

Appeal from Independence Circuit Court; Dene 
H. Coleman, Judge; affirmed. 

W. E. Beloate, pro se.
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1. In order to entitle appellee to a default judg-
ment it was essential either that the account and 
affidavit filed in the circuit clerk's office be exhibited 
with the complaint, or introduced in evidence upon 

' the hearing. Neither was done. 21 Ark. 186. 
2. The complaint does not allege that appellant 

contracted with appellee in person for installing the 
bath and closet, but that it was done with the request 
and consent of appellant. If the contract was made by 
a third party as a contractor, there is a defect of parties 
defendant, and the complaint does not state a cause of 
action. 114 Ark. 464. 

3. . Liens of mechanics and materialmen are 
based upon the Act amendatory of the general lien 
laws, Acts 1911, p. 462, which provides that the 
principal contractor may give bond; and also provides: 
" That if such bond is not filed, all laborers, mechanics 
and material furnishers, except the principal, contractor, 
shall have a lien, etc." Section 7 of the Act repeals 
conflicting laws. 

Any prior statute giving the principal contractor •
 a lien is repealed by this act. 

W. K. Ruddell, for appellee. 
1. Act 446, Acts 1911, is only cumulative of 

Chap. 101, sub-div. II, of Kirby's Digest, and not in-
tended to repeal it. Had the Legislature intended to re-
peal the chapter, why did they in section 6 of the Act, 
specifically repeal section 4975 only, of the chapter? 

Where two statutes can be construed together so 
that both may stand, the later act will not be construed 
to repeal the former. 27 Ark. 419, 421; 23 Ark. 304, 
307.	 (- 

2. There was no default judgment. Appellant 
was present in person at the time of judgment and the 
amount was fixed by agreement. Since none of the 
evidence produced in the lower court has been brought 
into this Court, it will be presumed that there was suffi-
cient legal evidence to sustain the judgment. 37 Ark. 
528; 33 Ark. 97.-
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3. The allegation in the complaint that the work 
was done "at the request and with the consent" of the 
appellant, was sufficient. 

McCuLimcx, C. J. This is an action instituted in 
the circuit court of Independence county by appellee 
against apPellant to recover the sum of $64.00 and to 
charge certain real estate with a lien for the amount to 
be recovered under the statute allowing liens for the 
benefit of mechanics. It is alleged in the complaint 
that the plaintiff installed a bath and closet in the resi-
dence of defendant for the agreed sum of $64.00, the 
real estate on which the residence is situated being 
described, and that the plaintiff had complied with 
the statute by filing with the clerk of the circuit court 
a verified account of the demand showing the labor 
performed and material furnished. The court over-
ruled appellant's demurrer ,to the complaint, appellant 
stood upon the demurrer without pleading further, 
and the court rendered judgment in appellee's favor for 
the amount of the claim found to be due. 

(1) The demuirer was a general one on the ground 
that the complaint failed to state facts sufficient to 
constitute a cause of action. It is said that the com-
plaint is insufficient because it does not contain an 
allegation that appellant contracted with appellee in 
person for installing the bath and cliAet in the building, 
but we think that the language of the complaint is 
sufficient to be treated as a specific allegation to the 
effect that the work-was done and material furnished 
under a contract' with the appellant. The allegation 
is that the plaintiff "did install in the residence of this 
defendant a bath and closet, for which he charged this 
defendant the sum of $64.00, which charge the defend-
ant has never objected to." A fair interpretation of 
the language is that there was a contract between the 
two parties under which the work was done. 

(2) It is next contended that the complaint was 
defective because copies of the account and affidavit 
filed with the clerk of the circuit court were not exhib-
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ited with the complaint. That was a defect which 
should have been raised by a motion for a rule on 
plaintiff to require an exhibition with the complaint 
of the account and affidavit. The defect is not one 
which can be reached by a general demtirrer. Henry 
v. Blackburn, 32 Ark. 445. - 
. (3) The final.. cohtention of appellant is that 

the statute now in force does not give a principal con-
tractor a lien. The argument is based upon the peculiar 
language of the Act of June 2, No. 446, 1911 (Acts 
1911, p. 462), which in part reads as follows: 

" That chapter 101, subdivision 11 of Kirby's 
• Digest of the Statutes of Arkansas be amended as 
follows: 

" Section 1. The principal contractor mentioned 
in chapter 101, subdivision II, may execute a bond to 
the State of Arkansas, for the use of all persons in 
whose favor liens might accrue, by virtue of chapter 
101, subdivision II of Kirby's Digest of the statutes of 
Arkansas, conditional for the payment of all° claims 
which might be the basis of liens; which bond shall be 
in a sum of not less than double the amount of the 
contract price, with good and sufficient sureties, 
whose qualifications shall be verified, and such sure-
ties shall be approved by the clerk of the circuit court, 
in the county in which the property is situated, and 
may file such bond in the office of said clerk; provided, 
that if stich bond is not filed all laborers, mechanics, 
and material furnishers, except the principal con-

- tractor, shall have a lien for the unpaid amount of their 
claims, against the building erected and improved and 
against the lot of ground upon which the same is situ-
ated, and provided in this chapter. Provided, that if 
the owner shall require the contractor to execute bond, 
and the same shall be executed, approved and filed, 
as herein provided, he shall not be liable, nor shall the 
building, erection or improvements, nor shall the lot 
or ground upon which the same is situated, be liable 
for any sum or sums of money due sub-contractor, 
laborers or material men because of any work done,
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labor performed, or niaterial furnished in the erection 
of said building erected, or improvements under con-
tract with said principal contractor or sub-contractor. 
Suit may be brought On said bond by any person inter-
ested. " 

The position appellant takes is' that the Act of 
1911 operates as a repeal of the chapter of the digest 
conferring liens in favor of mechanics and material-
men, and that as the last statute is substituted for and 
takes the place of the former, it alone can be looked to 
for authority to declare a lien in favor of a principal 
contractor. It is contended that the language of the 
statute " except the principal contractor, " excludes a 
lien in favor of the principal contractor. We do not 
think that the statute was intended to repeal that 
part of the chapter of the digest referred to, which gives 
a lien to a principal contractor. The other sections of 
the Act of 1911 relate to public buildings and to public 
officers' and buildings erected by churches and charit-
able institutions. It contains a section expressly repeal-
ing section 4975 of Kirby's pigest, which declares that 
contractors, sub-contractors, laborers and material 
furnishers shall not be given a lien for a greater amount 
than the aggregate contract price with the owner, 
but that the owner shall not pay any money until all 
laborers and mechanics employed on the same, and 
all material furnishers, shall 'be paid. Another section 
provides that all laws in conflict with the act are 
repealed. 

Section 1, as quoted above, was only intended to 
give the owner the privilege of requiring a bond so as 
to obviate liens of laborers and mechanics and material 
furnishers and to give a lien on a building or other 
improvement in favor of sub-contractors, laborers or 
material men for the full amount of their respective 
claims in the event the bond be not given. It has noth-
ing whatever to do with liens of the principal contrac-
tors, and leaves the old statute in full force so far as 
relates to such liens. The statute does not purport to 
substitute the new act for the old one, and does not
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specify any particular section which is amended. It 
does not follow the usual form of amending . the old 
statute "so as to read as follows." It seems clear, 
therefore, that nothing is amended -or repealed except 
Kirby's Digest, § 4975, and such other provisions 
as are in conflict with the new statute. The exception 
in the first section as to principal contractors is there-
fore without any force and could have been altogether 
omitted without affecting the force of the statute. • 

The complaint stated a cause of action, and the 
court did not err in overruling the demurrer. Affirmed.


