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StaTE EZ rel. Norwoop, ATTORNEY GENERAL 9. NEW YORK
Lire INnsurance CoMPANY.

Opinion delivered December 14, 1914.

‘1. FOREIGN COPORATIONS—RIGHT TO DO BUSINESS IN STATE—GRBANT OF
FRANCHISE.—A foreign corporation has no right to carry on an in-
surance business for which it may be organized, in this State, in
common with domestic oor.poorétlons and the citizens of this State;
if 1t is permitted, or granted a franchise or license, to do business
in this State, such permission or license to exercise its corporate
powers is a privilege.

‘2. 'WORDS AND PHRASES—'PRIVILEGES,” ‘“PURSUITS,” ‘“OCCUPATIONS” DE-

’ FiNep.—The words “pursuits” and “occupations” are synonymous,
and are used in their common acceptation to denote the principal
business, vocation, employment, calling or trade of individuals,
that but for some constitutional or statutory inhibition, could be
exercised and enjoyed as of common right; but the word “privi-
leges,” as used in the Constitution of 1868 is not synonymous with
the words ‘“pursuits” and ‘“occupations.” ’

3. (CONSTITUTIONAL LAW—TAXATION—*‘ALL PRIVILEGES” OF NO REAL USE TO
socierY.—The Constitution of 1868 which provides that all privileges
* * * that are of no real use to soclety shall be taxed for certain
purposes is not limited to privileges enjoyed by individuals, but
includes also a franchise or privilege granted to a corporation to
transact business in the State.

_ 4. REVENUE-—TAXATION OF LIFE INSURANCE COMPANIES—PRIVILEGE OF
DpoING BUSINEsSS.—Under article 10, section 17, of the Constitution of
1868, which provides that ‘“‘the General Assembly shall tax all privi-
leges, pursuits and occupations that are of no real use to society;
all others shall be exempt, * * *’ the act of April 25, 1873 (Kirby's
Digest, section 4365), which attempted to tax life insurance com-
panies for the privilege of doing business in the iState, held, to be
unconstitutional and void.

5. FOREIGN CORPORATIONS—FRANCHISE—PRIVILEGE—TAXATION.—The fran.
chise or right of a foreign corporation is a privilege and can not be
itaxed under the provisions of the Constitution expressly exempting
all “privileges” from taxation.

- 8. INSURANCE COMPANIES—TAXATION OF—NATURE OF BUSINESS—CONSTITU-
TIONAL LIMITATION.—The framchise or privilege of conducting an
insurance business is a wuseful occupation within the meaning of
article 10, sectlon 17, of the -Constitution of 1868, which exempts

from taxation all privileges which are of real use to soclety.

7. APPEAL AND ERROR—JUDGMENTS—SUFFICIENCY OF PLEADING AND PROOF,
—Where the allegations of a complaint, alleged that an insurance
company did not pay certain taxes, and the proof failed to show
the amount of defendant’s property on the day fixed by the statute
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for filing schedules, held, the pleading and proof were too uncertain
to show a right in the State to collect such taxes.
TAXATION—EXEMPTIONS—RECEIPTS OF INSUBANCE COMPANY.—Act
18746, page 191 (Kirby’s Digest, § 4338) levying an annual tax of
214 per cent on the net receipts of all insurance companies doing
business In the /State, “in lieu of all other taxes and license fees,”
is not vold as an exemption from taxation under the Constitution
of 1874, article 16, section 6; nor is it void under section 5, which
provides that all property shall be taxed according to its value, and
no species at a higher rate than another.

TAXATION—RECEIPTS OF INSURANCE COMPANIES—RIGHT OF MUNICIPAL
CORPORATION.—The provision of Kirby’s Digest, § 4338 (§ 4, p. 191,

- Acts 1874-5), which makes the tax there imposed in lieu of all other

taxes, 1s void, for depriving counties, school districts, and muni-
cipal corporations of the right to tax net receipts of insurance com-
panies.’

[LICENSES—OCCUPATION TAX—INSUBANCE COMPANIES.—The annual tax
on the net receipts of an insurance company, doing business in the
[State, imposed by Kirby’s Digest, § 4338 (§ 4, . 191, Acts 1874-5) 1a
valid as an occupation tax, since the Legislature has complete con-
trol over foreign and domestic corporations.

CONSTITUTIONAL LIMITATIONS—CONSTRUCTION OF STATUTES.—In con-
struing a statute, the courts will adopt such a construction as will
validate the same, if possible.

[STATUTES—EFFECT OF PARTIAL INVALIDITY.—The entire act of 1874-5,
p. 191, § 4 (Kirby’s Digest, § 4338), is not rendered invalid, because
one provision, levying a certain tax on Insurance companles, is
invalid.

TAXATION—RECEIPT OF INSURANCE COMPANY—OCCUPATION TAX-—COL~
LECTION.—The duty of the Auditor under Kinby’s Digest, § 4338,
levying a tax on the met recelpts of insurance companies, was
merely to complete the percentage of the net receipts, and he did
not act as an assessing board, whose findings would be conclusive
and not reviewable, and the State may, in a proper action, collect
past-due taxes, not pa,{d because the defendant had made improper
statements as to the amount of its receipts.

TAXATION-—COLLECTION OF BACK TAXES—METHOD.—The Auditor may
adopt any common law réfmedy to collect back taxes, and the rem-
edy against insurance companies, as set out in Kirby’s Digest, §
4338, is not exclusive. The Attorney General is the proper party <o
bring suit.

TAXATION—INSURANCE COMPANIBS—OCCUPATION TAX—RECETPTS.—Un-
der Kirby’'s Digest, § 4338, in determining the net amount of the
receipts of an Insurance company for purposes of levying an occu-
pation tax, the company may not deduct cash surrender payments
from {its receipts. o ’
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Appeal from Pulaski Chancery Court; John E. Mar-
tineau, Chancellor; affirmed.

Wm. L. Moose, Attorney General, and Jno. P.
Streepey, Assistant, for appellant; 4. W. Dobyns, W. Q.
Riddick and W. H. Rector, Special Counsel.

Rose, Hemingway, Cantrell & Loughborough, for ap-
pellee.

Woop, J. This suit was brought by the Attorney
General, on behalf of the State, to recover of appellee cer-
tain excise taxes alleged to be due under the act of April
25, 1873, and certain property taxes alleged to be due un-
der the act of February 27, 1875. (Kirby’s Digest, § 4338).

The Attorney General, in his brief, concedes here that
the act of 1875, under which he seeks to recover property
taxes, is unconstitutional and void, and he asks only for
a decree recovering the excise taxes alleged to be due un-
der the act of 1873, which is as follows:

‘It shall be the duty of every company or association -
of another State, authorized to transact business in this
State, to make report to the Auditor in the month of Jan-
uary of each year, under oath of the president, secretary
or agent thereof, showing the entire amount of premiums
of every character or description received by said com-
pany or association in this State during the year or frae-
tion of a year ending with the thirty-first day of December
preceding, whether said premiums were received in money
or in the form of notes, credits, or any other substitute for
money, and pay into the State treasury a tax of three per
centum upon said premiums, and the Auditor shall not
have power to grant a renewal of the certificate of said
company or association until the tax aforesaid is paid into
the State treasury.”” Kirby’s Digest, section 4365.

Article 10, section 17, of the Constitution of 1868, un-
der which the act was passed, provides as follows:

“‘The General Assembly shall tax all privileges, pur-
suits and occupations that are of no real use to society;
all others shall be exempt, and the amount thus raised
shall be paid into the treasury.’’
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In State v. ertm, 60 Ark. 343, we said: ‘‘We must
keep to the front certain famﬂmr but unvarying rules
.when we come to interpret the provisions of any section
of a Constitution. (1) Unambiguous words need no inter-
pretation. (2) Where construction is necessary, words
‘must be given their obvious and natural meaning. (3)
-The words or provisions under consideration must be con-
-strued with reference to every other provision, so as to
preserve harmony in the whole instrument. (4) The in-
tent of the framers, gathered from both the letter and
-spirit of the instrument, is the law.’

" Applying these farmhar rules in the construction of
"the section of the Constitution under consideration, there
can be no doubt as to its meaning. The language is really
so plain that it needs no interpretation. It is a positive
command to the General Assembly to tax ‘“all privileges,
pursuits and occupations that are of no real use fo so-
ciety,”” and as positively inhibits the Legislature from
taxing those ‘‘privileges, pursuits, and occupations,’’ that
.are of real use to society, for, after saying that the Gen-
eral Assembly shall tax ¢‘all privileges, pursuits and oec-
‘cupations that are of no real use to society,’’ it expressly
provides that ‘“all others shall be exempt.”” The section
‘contains a mandate and an.inhibition. - The one is as ex-
press and positive as the other.

Corporations are creatures of the State. But they
are composed of, and are owned, controlled and managed
by individuals. The special right or power conferred
upon individuals to organize themselves into a corpora-
tion and to transact business in the form and under the
name of a corporation is a privilege..

In International Trust Co.v. American Loan & Trust
Co., 62 Minn. 501, Judge Mitchell, speaking for the court,
defined a privilege as follows: ¢‘A privilege as distin-
guished from a mere power, is a right peculiar to the per-
son or class of persons on whom it is conferred, and not
possessed by others. As applied to a corporation, it is
ordinarily used as synonymous with ‘franchise,” and
means a special privilege conferred by the State, which
does not belong to citizens generally of common right, and
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which can not be enjoyed or exercised without legislative
authority.”” See, also, 19 Cye. p. 1452, and authorities
cited in note 12, Words and Phrases, ‘‘privilege.”’

(1) A foreign corporation has no right to carry on
an insurance business, for which it may be organized, in
common with domestic corporations and the citizens of
this State. If it is permitted, or granted a franchise or
license, to do business in this State, such permission or
license to exercise its corporate powers is a privilege.

(2) Learned counsel for appellant contend that the
word ‘‘privileges,’’ as used in the Constitution of 1868, is
‘limited by the words ‘‘pursuits’’ and ‘‘occupations,’’
which follow it, has something of the general meaning of
those terms, and that the Legislature had in mind
“privileges,”’ “‘pursuits’’ and ‘‘occupations’ of in-
dividuals, and not corporations. The plain language
of the section under consideration does not warrant such
construction. The words ‘‘pursuits’’ and ‘‘occupations’’
are synonymous, and are used in their common accepta-
tion to denote the principal business, vocation, employ-
ment, calling or trade of individuals, that but for some
- constitutional or statutory inhibition, could be exercised
and enjoyed as of common right. But the word *‘privi-
~ leges’’ is not used in the Constitution in the same sense as
the words ‘‘pursuits’’ and ‘“occupations,”’ and it has an
entirely different meaning. The word ‘‘privilege’’ is not
defined by any literary or legal lexicographer as synony- -
mous with the words ‘“pursuit’’ and ‘“occupations.”” See
‘‘Privilege,”” Black’s, Anderson’s, Rapalje’s, Bouvier’s
Law Dictionaries, Words & Phrases, Funk & Wagnall’s
Standard Dictionary, Webster’s Dictionary, Century Dic-
tionary. .

Then what sanction have we for saying that the
framers of the Constitution of 1868 used the word ‘‘privi-
leges’’ in a sense different from both its literary and legal
meaning. To give the word ‘‘privileges,’’ a different
meaning from that already expressed would be doing vio-
lence to the familiar and fundamental rules of construe-
tion above referred to. The rule of ejusdem generis does

not apply. :
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(3) The language ‘‘all privileges’’ is exceedingly
comprehensive, and we do not feel justified in saying that
it is limited to privileges enjoyed by individuals, and that
it does not contemplate the franchise or privilege granted
to corporations to transact businéss in the State.

Nor, under this broad and all-embracing language,
~ are we authorized to hold that the framers of the Consti-

tution did not haveé in mind to limit the power of the Leg-
islature to tax foreign corporations for the ‘‘privilege’”
of doing business in this State. To so hold would be far
" away from the Pplain language in which the provision is
couched. Our present Constitution and the Constitutions
adopted before the Constitution of 1868 contain, in'sub-
stance, the following provision: ¢‘The General Assembly
shall have power from time to time to tax hawkers, ped-
dlers, ferries, exhibitions and privileges in such manner
as may be deemed proper.”’ ‘Article 16, section 5, Consti-
tution 1874; article 7 (Revenue), section 2, Constitution
1836; article 7 (Revenue), section 2, ‘Constitution 1861;
article 9 (Revenue), section 2, Constitution 1864.

‘Counsel .contend that if article 10, section 17, of the
Constitution of 1868 was a limitation npon the power of
the Legislature to preseribe the terms and conditions
upon which corporations might operate in this State, that
the provision of the Constitutions above quoted is a like
limitation. Non sequitur.

In Baker v. State, 44 Ark. 134-7, Judge Cockrill, cit-
ing and speaking of the cases in which this court had
passed upon the provision of the Constitutions above
mentioned, giving to the General Assembly the power to
“‘tax merchants, hawkers, peddlers, exhibitions, and priv-
ileges,’’ said:

¢ All of the cases in this court before and since Wash-
ington v. State, supra, concede that the Legislature can
restrain or prohibit the use of any property or the exer-
cise of any business or calling, if deemed to be against
good policy or injurious to the public morals, but in the
case last mentioned it was said that this restraint could
not be exercised for the purpose of raising a State rev-
enue by means of a license, because the act of licensing
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would admit that it was neither immoral nor injurious.
The idea that the State necessarily lends its countenance
to everything that is licensed or taxed rests upon an ap-
parent fallacy, for these are among the surest means of
burdening recognized evils heyond existence, or by severe
discipline, holding them within bounds, and the authority
of the case in this respect has been disregarded by this
court. We do not understand this case, reading it all to-
_ gether, to limit the power of legislation for State pur-
poses to the taxation of such privileges as were techni-
cally known as such at the common law, notwithstanding
an expression to that effeet occurs in the opinion. We
think the Legislature is not restrained by anything in the
organic law from laying a tax on the franchise of a cor-
poration, and the reasoning of the learned judge who
delivered the op1mon in Washingwton’s case supra, leads
to that conclusion.’

““The lcorporatlon owes its emstence to the State, and
the right to enjoy this privilege is the subject of taxa-
tion.”

. ““In the case of a foreign corporation the tax or.li-
censeis paid for the privilege of exercising its c’orporate
powers in the State.’

Thus the court held, under a constitutional prov1s1on
granting to the General Assembly the power to tax ‘‘priv-
ileges,’’ that the Legislature could lay a tax on the fran-
chise of a corporation; that the right to enjoy the privi-
lege was the subject of taxation; that the tax or license is
paid for the ‘‘privilege’’ of exercising its corporate
powers in the State.

(4-5) This decision is authority for holding, as we
do, that the franchise or license of a foreign corporation
is a privilege and can not be taxed under the provisions
of a Constitution expressly exempting all ‘“privileges’’
from taxation. The difference between the provision of
the Constitution of 1868, under review, and that of the
present Constitution and the Constitutions prior to 1868,
above referred to, is as wide as the poles.

Under the Constitution of 1868, all the ‘“privileges’’
that are of real use to society are exempt from taxation,
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whereas, under the provision of the present Constitution

and the Constitutions prior to 1868, the General Assembly

was expressly granted the power to tax ¢‘privileges,’’ and-
under this power the court held, of course, that the Legis- -
lature ‘“is not restrained by anything in the organic law

from laying a tax on the franchise of a corporation;’’ that

such privilege is subject to taxation. But, conversely, the

reasoning shows that if the court had been considering

the provisions of a Constitution expressly prohibiting the

taxation of privileges, as we have here, the holding would

have been that the Legislature did not have the power to

tax the franchise or privilege of a corporation to do busi-

ness in the State.

Now, in the absence of constitutional limitation or in-
hibition, the Legislature had supreme power to grant to
or withhold from foreign corporations the privilege of
exercising their corporate powers within this State. They
could have excluded them entirely or admitted them upon
such terms as they deemed proper. State v. Lancashire
Fire Ins. Co.,66 Ark. 466. We must assume that the
framers of the Constitution were familiar with this well
established principle. We must assume also that they
were familiar with the provisions of prior Constitutions,
particularly the one then in existence, on the subject of
revenue, which Judge Cockrill, in Baker v. State, supra,
said did not restrain the Legislature ‘‘from laying a tax
on the franchise of a corporation.”’” Then if the makers
of the Constitution of 1868 did intend to grant to the Gen-
eral Assembly the power to lay taxes on the franchise of
corporations, why did they not copy the provisions of the
then existing Constitution on that subject? Or why were
they not silent, in which event the Legislature would have
had the power? It is no answer to these questions to say
that the framers of the Constitution by the use of the
words “‘all privileges,”’ did not have in mind the laying
of taxes on the franchise of corporations, for, as Judge
Cockrill says, ‘“‘the right of the corporation to enJov this
privilege is the subject of taxation.”’

Tt mecessarily follows that when the framers of the -
Constitution declared that ‘“all privileges’’ of real use to
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society ¢“shall be exempt’’ that they meant what they said,
and intended thereby to exempt ‘‘privileges’’ of corpora-
tions that were of real use to society.

So much for the very letter of the Constitution. But
if the letter were doubtful, then we should look to the
spirit, and may consider the history of the times—the en-
vironment of the convention—to ascertain its intention.
Hartford Fire Ins. Co. v. State, 76 Ark. 303. Only three
years before the State had emerged from a maelstrom of
desolating war, in which her capital was engulfed, her
.industries destroyed and by which her people were im-
poverished to the last degree. To stimulate the influx of
foreign capital, in order to restore and increase her finan-
cial enterprises, and to again put her people on the road
toward a permanent prosperity, the framers of the Con-
stitution under these circumstances wrote into the organic
law the exemption from taxation of all “privileges” that
were of real use to society. :Such was their manifest pur-
pose to rehabilitate the State as soon as practicable in her
financial resources and to lift her from the fearful ruin
that the war had wrought. ‘

(6) [That the franchise or privilege of conducting an
insurance business is a useful occupation is not open to.
question. A business which provides indemnity to widows
and orphans or other relatives for the loss occasioned by
the death of one upon whom they are dependent, and a
business that provides indemnity for the loss of property
by fire or other casualty must be considered by all rea-
sonable minds as of real benefit to society, and the Legis-
lature could not arbitrarily determine otherwise.

Our conclusion, therefore, is that the provision of sec-
tion 10 of the act of April 25, 1873, is unconstitutional and
void. Having reached this conclusmn it is unnecessary
to discuss other questmns

The decree is therefore affirmed. .

McCurrocs, C. J., and Kirsy, J., concur in Jlldg1nen1:

OPINION ON MODIFICATION

McoCurrocs, ‘C. J. The majority of the judges ad-
here to the conclusion announced in the former opinion
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to the effect that the act of -April 25, 1873, imposing a tax
on foreign insurance corporations doing business in this
State was in conflict with a provision of the Constitution
then in force and therefore void. That was all the court
decided, but counsel on both sides ask that we go further
and decide other questions in the case. Counsel for the
State asks us to decide the questions, which they
claim are involved 'in the appeal, whether or not
the funds of foreign insurance corporations tem-
porarily held in bank for transmission to the
home office are taxable here wunder general laws
for ad wvalorem tax; and also whether or not notes,
-mortgages and other credits of such corporations held
against debtors in this State are subject to taxation. Ap-
pellee’s counsel ask us to decide, on cross-appeal, ques-
tions relating to the right of the Attorney General to
maintain this suit, the effect of the statute of limitations
on a suit to recover county, school and municipal taxes,
and also the validity of the act of February 27, 1875, lay-
ing a tax of two and one-half per centum on net receipts
of all insurance companies doing business in the State.
(7) The chancellor decided that the act of 1875 was
a valid enactment, and that it operated as a repeal of the
act of 1873. He decided also that in ascertaining the
amount of net receipts of insurance companies, sums paid
out as cash surrender value on contracts of insurance
should not be deducted, and rendered a decree against ap-
pellee for the sum of $504.23 for the amount of wrongful
deductions from the amount of cash payments from tax-
able net receipts. . The allegations of the complaint were
too vague, and the proof not sufficiently definite to justify
the court in passing on the question of the State’s right to
collect back taxes, that is to say ad wvalorem property
taxes; therefore, we can not treat the question as being
properly raised. The allegation of the complaint is
merely a general one, that the defendant owned property
during the years named on which it failed to assess and
pay taxes, without any specification of the years or the
amounts. The allegations are too indefinite to constitute
a statement of a cause of action. Insurance companies,
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like individuals, are required to list their property sub-
ject to taxation in the State, and to assess the amount on
hand the first Monday in June of each year. Kirby’s Di-
gest, 6906. Dallas County v. Banks, 87 Ark. 484; Dal-
las County v. Home Fire Ins. Co., 97.Ark. 254. The mea-
ger proof taken in this case does not show what appellee
had on hand in the State on the first Monday in June of
any year or that any property was on hand at that time.
All that the proof shows is that the company had a system
of weekly transmission of premiums to the home office,
the amounts being held in bank for that purpose. The
court would not have been justified in rendering any de-
cree against appellee under the pleadings and proof in the
case, therefore, we must pretermit any discussion of law
beanng upon the questions which counsel for the State
now raise.

This view of the case disposes of the question raised
" by counsel for appellee concerning the bar of the statute
of limitations against the claim for collection of county,
school and municipal taxes. It is not contended that the
statute of limitations runs against the State, and as the
State recovered in this case for unpaid portions of the
occupation tax due on net receipts, there was no right of
action enforced in favor of a county, municipality or
school districts against which the statute of limitations
could be pleaded. Therefore, we decline to go into any
discussion of the question whether the statute can be
pleaded against a suit to recover taxes for the benefit of
‘counties, school distriets and muniecipalities.

(8- 9) This brings us to a consideration of the ques-
tion whether or not the act of 1875, prescribing a tax of
two and one-half per centum on net receipts is valid, and
that question must be tested in the light of this court’s
conclusion that the prior act of 1873 was void. The act
of 1875 reads as follows: .

“Every company doing insurance business in this
State shall file with the Auditor, at the same time with its
annual statement, a sworn statement of its net receipts in
this State for the year ending on the thirty-first day of
December, after deducting losses and commissions from
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its gross receipts, and shall pay into the State treasury,
on or before the first of March, a tax of two and one-half
per centum on such net receipts, and such tax shall be in
lieu of all other taxes—State, county or mumicipal—on
such receipts, nor shall any city, town or municipality im-
pose any license fee or privilege tax upon any company,
or the agent of any company, for the privilege of trans-
acting such business of insurance.”” Kirby’s Digest, sec-
tion 4338, . :
The statute just quoted is section 4 of the act of 1875, - -

~ the purpose of which was to amend the act of 1873 in cer-
tain particulars. The first amendment brought about un-
der the new statute was to change the control from the in-
surance commissioner to the Auditor, and then to change
the amount of the taxes to be paid by insurance compa-
nies doing business in the State. The act of 1873, so far
as the requirement of payment of taxes, applied only to
foreign insurance companies, but the amendment under
the act of 1875 made the requirement apply to all com-
panies doing business in the State, which, of course, in-
cluded both domestic and foreign corporations. The act
of 1873, it will be observed, imposed a tax of three per
centum on gross receipts, while the act of 1875 reduced
the exaction so as to impose a tax only of twoand one-half
per centum on such net receipts, and to make that tax in
~ lien of all other taxes on such receipts. The contention is
that that feature of the statute which makes the payment
. of the percentage on net receipts, in lieu of all taxes, oper-
ates as an exemption from other taxes on such receipts

and void as being in conflict with provisions of our Con-

stitution to the effect that all laws exempting property

from taxation shall be void. Article 16, section 6, Con-

stitution of 1874. We do not think that provision of the

act of 1875 is an exemption, strietly speaking, within the

meaning of the constitutional provision above referred

to, but it does violate another provision of the Constitu-

“tion which requires uniformity and equality in taxation, .
and for that reason is void. Ex parte Fort Smith & Van

Buren Bridge Co., 62 Ark. 461. Ttis also void for the rea-

son that it deprives counties, school distriets and muniei-
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palities of the right to exact taxation from this kind of
property. . So far as State taxes is concerned, it is not an
exemption, for the Legislature evidently determined that
the tax so exacted would amount to as much as an ad val-
orem tax on the net receipts. It does in fact exceed the
amount of taxes for State purposes which may be levied
under the Constitution. Section 8, article 16, limits the
amount of State taxes to one per centum of the assessed
valuation of the property.

(10-11) Treatingthispartof the act as void, the ques-
tion arises then whether or not it affects the validity of the
statute as a whole; in other words, if that part should be
stricken out, is the statute valid in so far as it imposes
a tax on net receipts? We are clearly of the opinion that
the statute imposes an occupation tax and was intended
as such. It would be void if treated in any other light, for
it would violate the uniformity clause of the Constitution
if it were treated as a property tax. The Legislature had
complete control over the matter of imposing terms upon
corporations, both domestic and foreign, and had the
power to lay this imposition as an occupation tax. We
must indulge the presumption that the Legislature in-
tended to confine its activities within constitutional limits
and to impose such a tax as was authorized by the organic
law. In other words, it is our duty to give the act such
construction as will make it valid, if that is consistent
with the language used, rather than a construction that

“will render it invalid. There is a case cited by counsel for
appellee which fully sustains our conclusion and is di-
rectly in point. Atlanta National Building & Loan Asso-
ciation v. Stewart, 109 Ga. 80. :

(12) -Are the two provisions of the act separable so

_ that the validity of one may be preserved after the other

is discarded? We think that they are separable, and not-
withstanding the invalidity of that part of the section pre-
seribing that the occupation tax so paid shall be in lieu
of the ad valorem property tax, that part which imposes
the occupation tax is valid. This is true, in the first place,
for the obvious reason that the Legislature intended to
provide some imposition by way of an occupation tax’
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upon insurance companies doing business in the State,
and there is no reason to suppose that if they had had in
mind that the provision making the tax to be in lieu of all
other taxes was invalid, they would not have imposed the
occupation tax. We can not, under those circumstances,
assume that they would not have laid the imposition or
that they would have lessened it by reason of the fact that
it was not to be in lieu of the property tax. The law-ma-
kers were, in other words, dealing with the subject of an
oceupation tax, and we must assume that they intended to
impose that part of the tax, regardless of the conse-
quences in other respects. .
There is also another cogent reason why we should .
not indulge the presumption that the Legislature would
not have imposed this occupation tax if they had known
that the provision for its being in lieu of other taxes
would be held invalid. It is this: The act of 1873 pre-
scribed a much more onerous imposition upon foreign
corporations, and that statute still remained on the books
and had had the effect of driving insurance companies
from the State and keeping them beyond its boundaries.
- We know, as a part of the history of the State, that there
were at that time no domestic insurance companies, and it
is perfectly manifest that the Legislature in passing the
act of 1875 meant to lessen the burdens imposed upon in-
surance companies so as to invite them into the State to
.do business. The law-makers, therefore, in carrying out
their intention to lessen the burden, did so by reducing
the tax from three per centum on gross receipts to two
and one-half per centum on net receipts, and went still
further and made that in lieu of the ad valorem property
tax. Now, when the illegal provision is stricken out of the
statute, it still operates as.a lessening of the burden im-
posed by the former statute, and it would be doing vio-
lence to the obvious intention of the Legislature to assume
that because they were not permitted to make this tax in
lien of the propenty tax that they would not have lessened
that burden at all. There is no escape from the conclu-
sion that the Legislature dealt with the subject under the
impression that the act of 1873 was valid and still in force,
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for the new statute was enacted as an amendment to the
old one. So, the conclusion we reach is that the act of
1875 is valid insofar as it imposes an oce;upation tax of
two and one-half per centum on net receipts of insurance
companies.

(13-14) It is contended on behalf of appellee that
the Attorney General has no authority to institute a suit
to go behind settlements made by the Auditor with the
insurance companies, and recover for unpaid portions of
an occupation tax. It is true there is no statute on this
subject ; for the act of 1913, amendatory of prior statutes,
giving the Attorney General authority to institute actions
to recover unpaid taxes on property which had escaped
taxation by reason of having been assessed upon the
wrong basis or on.account of under-valuation, applies
only to suits to recover property tax, and not an occupa-
tion tax. It was necessary to pass such a statute because
the policy of the State has always been to make the find-
ings of assessing boards conclusive and not reviewable
at the instance of the taxing power except where the stat-
ute expressly gives the right of review. But the payment
of this occupation tax is not based npon any assessment,
and the Auditor does not act as an assessing board for
the reason that the tax is imposed auntomatically on the
amount of net receipts as shown by the settlements filed
by the Auditor. The fact that the Auditor is required to
withhold the certificate or license to do business does not
make him an assessing officer in the sense that his findings
are conclusive in the absence of a statute giving authority
to some officer to sue. The tax is a liability which the
State may recover in any action where it is shown that
the proper amount was not paid. The statutory remedy
whereby the privilege of doing business may be withheld
by the ‘Auditor until the tax be paid is not conclusive, and
the State may adopt any common law remedy for collect-
ing the amount due ~The Dollar Savings Bank v. United
States, 19 Wall. 227; State v. Fleming, 112 Ala. 179;
State v. Nashmlle Savmgs Bank, 16 Lea (Tenn.) 111;
State of North Carolina v. Georgia Co., 19 L. R. A. 485.
The Attorney General being the law officer of the State,
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it 1s his duty to institute such actions. No special statu-
tory authority is therefore necessary for this kind of an
action, A
(15) 'The judgment against appellee for the amount
-of the unpaid balance due on the occupation tax is cor-
rect. The court was right in its construction of the law in
deciding that cash surrender payments could not properly
be deducted in ascertaining the amount of net receipts for
the reason that the cash surrender value under a policy is
part of the contract and constitutes a continuing liability
of the company which does not enter into the computation
of the amount of net receipts. That part of the decree is
also affirmed. A
- The writer and Mr. Justice Kirby concur in the judg-
ment of affirmance, but do not agree to that result upon
- the grounds set forth in the former opinion, for we think
the act of 1873 was not void, but that it was repealed by
the act of 1875. The act of 1873 was not a privilege tax
within the meaning of that provision of the Constitution
which prohibits the imposition of taxes upon ‘‘privileges,
pursuits and occupations,’’ other than those of no real use
to society. It must be remembered that this statute ap-
plied only to foreign corporations, and it was obviously
intended by the Legislature as an imposition of terms
upon which foreign corporations might do business in the
State. The constitutional provision referred to related,
in our opinion, merely to the taxation of privileges of
those who were doing business in the State, and was not
intended to restrict the power of the Legislature in pre-
seribing the terms upon which foreign corporations might
come here to do business. The Constitution of the State
is not a grant of powers to the Legislature, but is merely
a limitation upon the legislative. power; therefore, where
the Constitution is silent, the Legislature has full power.
There is nothing in the Constitution of 1868 which in ex-
press terms restricted the power of the Legislature over
foreign corporations, and the Jaw-makers were therefore
left unrestricted upon that subject. We think it is a stretch
of meaning of the clause of the Constitution referred to to
say that it prohibited the Legislature from placing any
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‘burdens or obstacles in the way of foreign corporations
doing business in the State. It is elemental that foreign
corporations have no rights here except those which the
State sees fit to confer. State v. Lancashire Ins. Co.; 66
Ark. 466 ; Philadelpha Fire Assn. v. New York, 119 U. S.
110. The privilege of doing business here may be entirely
withheld, and there is nothing in the Constitution of 1868 "
which forbade the Legislature from excluding foreign cor-
porations altogether. In fact, they were already excluded
“unless the law-makers saw fit to let them enter our do-
main. The effect of this decision is that under a provision
of this sort, the Legislature can not impose any terms
upon which foreign corporations may come here, because,
forsooth, it operates as a tax upon the privilege. We
think that the Legislature had unrestricted power over
~ that subject, and that the act of 1873 was valid.

Woop, J., dissenting. 1. That portion of the act of
February 27, 1875, contained in section 4338 of Kirby’s
Digest lays a property tax and is unconstitutional and
. void. In plain terms it imposes a ‘‘tax of two and one-.
. half per centum on the net receipts’’ of insurance compa-
nies doing business in this State, and in express terms
says ‘‘such tax shall be in lieu of all other taxes—State,
county or municipal—on such receipts.’”’ It thus fixes a
definite rate on one species of property (net receipts)
without any reference whatever to the general rate of tax-
ation on other property in the State. The rate of State
taxes on other property in the State was much
lower than two and one-half per cent, and the
municipal and county taxes varied, some being
higher and some lower. So, the rate of State
taxes fixed by this statute on the net receipts of insurance
companies was not equal and uniform throughout the
State, with the rate of taxation imposed on other species
of property. Section 5, article 16, Constitution 1874, pro-
vides ‘“ All property subject to taxation shall be taxed ac-
cording to its value, that value to be ascertained in such a
manner as the General Assembly shall direct, making the
same equal and uniform throughout the State. No one
species of property from which a tax may be collected,
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shall be taxed higher than another species of equal
value.”” A similar provision is contained in all the Con-
stitutions prior to the present one, and this court, from
the first to the last has invariably ruled under this pro-
vision that ‘‘The Legislature had no power to diserim-
inate, and fix upon one description or species of property,
a greater tax than that fixed by law upon every other de-
seription or species of property of equal value, subjected
to taxation.”’ Stevens and Wood v. State, 2 Ark. 291;
Fletcher v. Oliver, 25 Ark. 289; Little Rock & Ft. Smith
Ry.v. Worthen, 46 Ark. 312-27; Ex parte Ft. Smith & Van
Buren Bridge Company, 62 Ark. 461.

It follows that the act as a property tax is in plain
-violation of the Constitution. But if the act was intended
simply to fix an occupation tax, or a tax on the privilege
of doing business in the State, then it would not be uncon-
stitutional, for the present Constitution contains no inhi-
bition against an oceupation tax on insurance companies
or requiring that such taxes shall be equal and uniform.

2. The act of 1875, supra, has all the earmarks of a
property tax and none of the distinguishing features of
an occupation tax. If the Legislature had intended to im-
pose an excise tax, entirely different language would have
been employed. We must resolve every doubt in favor of
the constitutionality of the statute, but should not give
the language used a meaning obviously not intended. The
intention must be gathered from the language used, giv-
ing some effect, if possible, to every part of the act. When
these familiar rules of construction are followed here,
there is no escape from the conclusion that the act now
under review was intended to lay a tax on property. The
language ‘‘shall pay a tax on net receipts’’ showsa prop-
erty tax was intended. ‘‘Net receipts’’ are property.
Then the words ‘‘such tax shall be in lieu of all other
taxes—State, county or municipal—on-such net receipts’’
show conclusively to our minds that the Legislature in-
tended that the tax imposed by the act was ‘“in lien of
State, county and municipal property taxes.”’ If the Leg-
islature had intended by this act to lay an occupation tax,
would it not have said so in plain terms, or used language
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from which such meaning could be reasonably inferred?
For instance, if the Legislature had intended to lay an
occupation tax, would it not have desighated it in such
plain terms as an ‘‘occupation’’ or ‘“privilege’’ tax? The
act makes no provision for forfeiture of the right to do
business. It does not provide that the Auditor shall not is-
sue the license to do business unless the tax is paid. In all
- statutes laying a privilege or occupation tax, some such
language as the above is usually employed. See New
York Life Ins. Co. v. Bradley, 65 S. E. 434-36. At the time
of the passage of this act, the only privilege tax in exist-
ence was imposed by the act of 1873. That act at that
time was in full force'and effect, and if the Legislature of
1875 had intended the act under review as a substitute for
the State privilege tax of 1873, it would have said so in
plain terms, or used language that would have indicated
a purpose to lay a privilege tax. '

Numerous authorities are cited in the exhaustive
brief of appellant to show that the act of 1875 lays a
property tax and as such is in plain violation of the Con-
stitution. Tt is conceded in the majority opinion that the
clanse ‘‘in lieu of all other taxes—State, county or muniei-
pal—on such receipts’’ violates that provision of the Con-
stitution which requires uniformity and equality in tax-
ation, and for that reason is void. This demonstrates con-
clusively the correctness of my conclusion. For, if it were
a privilege tax, it could not violate any provision of our
Constitution as to uniformity and equality of taxation, be-
cause, as we have seen, there is no provision of our Con-
stitution requiring equality and uniformity in occupation
taxes.

3. But the majority decides that the first part of
the section laying the ““tax on net receipts’’ is an occupa-
tion tax and that the clause ‘‘in lieu of all other taxes
* * * on such receipts,’’ although a property tax, may be
eliminated, and the act thus upheld. We do not see how
it is possible to so treat this act without entering the do-
main of legislation. The manifest purpose of the Legis-
lature, as gathered from the whole act, and especially that
clause which expressly says the tax levied shall be ““in
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lieu of all other taxes,’’ was to provide for a commuted
property tax. The purpose of so doing at that time was .
to lessen the burdens imposed upon insurance companies.
But this could not be done by laying upon domestic com-
panies an occupation tax which at that time they were not
paying, nor by laying upon foreign companies an occupa-
tion tax in addition to the tax of three per centum for the
privilege of doing business, which they were then paying
under the act of 1873. The purpose of the Legislature
being to lessen instead of increasing the burden of tax-
ation at that time, it would not have passed the act with
the ‘“in lieu’’ clause eliminated. For with that clause
eliminated, the insurance companies would have had to
* pay not only the two and one-half per centum, but the reg-
ular State, county and municipal taxes, which the Legis- |
lature thought by this “‘in lieu’’ clause it was eliminating.
Even if the Legislatyre had intended the two and one-half
per centum as an occupation tax, if it had known that the
clause ‘‘in Heu of, ete.,”” was to be eliminated, who can
say that it would not have made the tax, as an occupation
tax, much less than two and one-half per centum. It seems
to us that the ‘‘in lieu’’ clause so colors and permeates
the whole enactment, that such clause can not be taken out
and still leave such an act as the Legislature would have
passed. . On the contrary, by striking out the ‘“in lieun”’
.clause, we know that the purpose of the Legislature has
been ignored, and an act entirely different from what was
contemplated has been substituted. That, under our sys-
tem of government, should not be done. Ez parte Deeds,
75 Ark. 542.

““If it is manifest from an inspection of the law itself
that the invalid portion formed an inducement to its pas-
sage, the entire act will fail. It is not necessary that the
invalid portion of -an act of the Legislature should have
operated as the sole inducement to the passage of the law
to render the same void. It will have that effect if the
void part to any extent influenced the Legislature in pass-
ing the statute.”” State ex rel. v. Poynter, 59 Neb. 417.

I therefore dissent from that part of the opinion
which holds that section 4338 of Kirby’s Digest is valid
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as imposing an occupation tax. In other respects, I
concur.

JUsTICE SMITH concurs in this dissent.



