
52	EASLEY V. PATTERSON- .	[142 

EASLEY V. PATTERSON. 

Opinion delivered February 2, 1920. 

1. HIGHWAYS—VALIDITY OF SPECIAL ACTS.—It is not essential to the 
validity of special acts creating road improvement districts that 
they contain express declarations that the roads to be improved 
have already been established as public roads; if they are not 
public roads, it devolves upon those assailing the validity of the 
acts to make it so appear. 

2. HIGHWAYS—DESCRIPTION OF ROAD TO BE IMPROVED.—Where a spe-
cial act provides for the improvement of a public road between 
two towns and continuing through and . to certain other towns 
named, an allegation that there are several public roads between 
the two first mentioned towns is insufficient to render uncertain 
the description of the road, since there is nothing to show that 
there is not a particular road forming a continuous route from 
the first to the last named town. 

3. HIGHWAYS—DESCRIPTION OF ROAD.—The words in Road Acts 1919, 
No. 415, creating a road improvement district, "thence in a gen-
eral southerly direction on the most practical route to an inter-
section with the road from Rogers to Garfield," do not contem-
plate the improvement of a road that is not public. 

4. HIGHWAYS—SINGLE IMPROVEMENT.—Though the territory em-
braced by three road improvement districts created by Road Acts 
1919, Nos. 149 (amended by 240), 238 and 415, is large, and the 
roads to be improved are extensive, the courts can not say that 
the roads can not be treated as a single improvement, and that 
the legislative finding to that effect is arbitrary. 

5. HIGHWAYS — INVASION OF COUNTY COURT'S JURISDICTION.—The 
above acts held not to invade, but to recognize clearly, the juris-
diction of the county court over public roads. 

6. HIGHWAYS — PROVISION FOR ADDITIONAL ROADS.—A provision in 
each of the above-mentioned acts' directing the boards of commis-
sioners, on petition of 51 per cent, of the property owners in 
number, acreage or valuation in any district or part of the 
county not. included in the acts asking that such territory be em-
braced in the districts for the purpose of building roads not in-
cluded in the acts, to include said territory in the districts, held 
void as not providing for assessment of benefits. 

. 7. HIGHWAYS—PROVISION FOR REPAIR.—The provision in the above 
acts authorizing the boards of commissioners "to build, construct, 
maintain and repair said road or roads within said district" held 
not invalid as authorizing them to maintain and repair the roads 
without orders of the county court.
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8. HIGHWAYS—APPROVAL OF PLANS BY COUNTY COURT.—The above-
mentioned acts do not invade the county court's jurisdiction, 
though they fail to provide that the plans for improvement made 
by the boards of commissioners of the districts must be submit-
ted to and approved by the county court. 

9: HIGHWAYS—ASSESSMENT OF BENEFITS.—The above acts were not 
unenforceable because the commissioners in making assessments 
were required to enter the lands on the tax books in convenient 
subdivisions as surveyed by the United States Government, 
though town lots could not be so described; the above require-
ment being merely directory. 

10. HIGHWAYS—POWER TO VACATE ROADS.—The above acts do not em-
power the boards of commissioners to vacate public roads. 

11. CONSTITU'TIONAL LAW—LEGISLATIVE DETERMINATION OF BENEFITS. 
—The legislative determination as to benefits is conclusive unless 
manifestly arbitrary and without foundation. 

12. HIGHWAYS—PERPETUITY IN commIssIoNEBSNIFs.—The above acts 
are not void because the commissioners are kept in power with 
authority to name their successors. 

13. STATUTES—LOCAL ACTS—NOTICE.—It Will be conclusively presumed 
that the Legislature found that the notice required by the Con-
stitution (article 5, section 26) to be given of the introduction of 
local or special bills was given. 

Appeal from Benton Chancery Court; Ben F. Mc-
Mahan, Chancellor; affirmed. 

E. P. Watson, for appellants. 
1. The power to create special road districts for 

improvement is given only for the purpose of improving 
public county'roads already laid out or recognized by the 
county court. The improvement necessarily becomes a 
part of the original road. 92 Ark. 93; 89 Id. 513; 118 
Id. 294; 133 Id. 64; 118 Id. 119; Page & Jones, Tax by 
Assessment, § 859. The roads also must be definitely 
designated and described. Section 2 of the act is void, 
being too vague and uncertain. 118 Ark. 119; Page & 
Jones on Tax by Assessment, § 859. A "roving com-
mission" can not be given to determine what roads are 
to be improved. 118 Ark. 294; lb. 119; 32 Id. 131. 

2. The Legislature can not create a public corpora-
tion in violation of article 12, section 2 of our Constitu-
tion. 78 Ark. 580.
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3. The commissioners named in section 1 of the act 
are public officers. 69 Ark. 460; 84 Id. 540; 24 Mich. 59; 
lb. 62-3; 17 Am. Ann. Cos. 449. 

4. The Legislature can not appoint a public officer 
for the full term of his office. 24 Mich. 68; 13 Id. 136. 

5. Being public officers, they must be elected by a 
viva voce vote of both houses. Art. 5, § 14, and art. 3, 
sec. 12, Constitution. 

6. The act is void because it creates a perpetuity of 
office by giving the commissioners power to elect their 
successors in violation of section 19, Bill of Rights to our 
, Constitution. 

7. The act does not state that the roads are situate 
in the district, and section 2 of the act declares that the 
district is organized to improve roads in Benton County, 
thus interfering with the jurisdiction and power of the 
county court. 25 A. & E. 1179; 153 Ill. 348; 65 Pa. St. 
182; 38 N., J. L. 410. 

8. The act is in many other ways and for many 
other reasons void. It gives the commissioners legisla-
tive ,powers. The act is impracticable and uncertain; 
it does not provide for an appeal; it gives the exclusive 
right to a board of •assessors to make assessments for 
benefits and to hear objections ; it takes away from minors 
and insane the right to protection or hearing by guardian 

• or attorney ad litem; it fixes a permanent lien for taxes 
without notice ; the benefits are not equal and uniform 
and all costs are assessed property in the district, in-
cluding•lands of the State; the act is arbitrary and un-
just. 32 Ark. 131 ; Milwee v. Tribble, 139 Ark. 574; 25 A. 
& E. Enc. (2 Ed.), 1224 and note; 134 Ark. 411; 132 Id. 
141; 21 Id: 378 ; 102 Id. 553; 120 Id. 277. 

Duty & Duty, J. W. Nance, Tom Williams, Jeff Rice, 
McGill & McGill and Lee Seamster, for appellees. 

None of the attacks on the act are tenable; many of 
them have been settled by this court. 99 Ark. 100; 76 
Id. 197; 102 Id. 277; 112 Id. 277; 114 Id. 156; 119 Id. 
314; 120 Id. 278 ; 102 Id. 553 ; 213 S. W. 762; 121 Ark. 325;
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130 Id. 507, 503; 215 S.W. 255 ; 92 Ark. 93; 98 Id. 113; 78 
Id. 580; 55 Id. 148; 103 Id. 452; 59 Id. 513; 109 Id. 90; 215 
S. W. 255; 214 Id. 50; 119 Ark. 188; 107 Id. 285; 112 Id. 
557; 92 Id. 93; 109 Id. 556, and others. 

MOCULLOCH, C. J. The General Assembly of 1919 
(regular session) passed three special statutes creating 
three separate improvement districts in Benton County 
for the purpose of improving certain specified roads. 
Th3 districts were designated in the statute, respectively, 
as "Road Improvement District No. 2 of Benton 
County," "Road Improvement District No. 3 of Benton 
County," and "Road Improvement District No. 4 of Ben-
ton County." See Act No. 149, approved March 1, 1919, 
creating District No. 2, and Act No. 238, approved March 
11, 1919, creating District No. 3, and Act No. 415, ap-
proved March 27, 1919, creating District No. 4. A later 
statute was passed during the same session (Act No. 
240) amending the statute creating District No. 2, by° au-
thorizing an extension of the road to be improved and 
the addition of other territory. 

Owners of real property in each of the districts in-
stituted separate actions attacking the validity of each 
of the statutes, and they have appealed from an adyerse 
decree of the chancery court upholding the statutes.. The 
three cases involve substantially the same questions, and 
have been consolidated here for the purpose of being 
heard. 

Learned counsel for appellants present in their ar-



gument thirty-five separate and distinct grounds for the 
attack upon these statutes, the greater portion of which 
grounds have been settled adversely to their contention 
by former decisions of this court. The questions are so 
plainly settled by those decisions that it is unnecessary to
refer to them for the purpose of application. We will, 
therefore, confine the discussion to the questions involved
which are fairly open to debate under our own decisions. 

The statutes follow, in a great measure, the usual
form adopted by the lawmakers in the enactment of spe-



cial statutes creating road improvement districts by de-
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scribing the boundaries of the district and the roads to 
be improved, and by conferring authority on the com-
missioners to prepare plans for the improvement, to let 
contracts therefor, and to assess benefits and levy as-
sessments thereon, and to borrow money and issue bonds. 

The road or roads to be improved in District No. 2 
are described in Act No. 149 as beginning at a point in a 
certain section where the road intersects the Eureka 
Springs-Seligman road "and running in a southwesterly 
direction through Garfield, Bestwater, Avoca, Rogers, 
Lowell, and to the south countS, line" in a certain section; 
also a road beginning at Rogers connecting with the 
above described road "and running west through Ben-

• tonyille, Centerton to Decatur ;" and also another road 
beginning on the Missouri line in a certain section "and 
running south through Sulphur Springs, Gravette, Deca-
tur, Gentry, Siloam Springs and to the Oklahoma State 
line." 

The amendatory statute referred to above provides 
for an extension of this road "from Siloam Springs in a 
southeasterly direction to the Washington County line, 
and intersecting said Washington County line," and 
"thence east with said Washington County line and with 
the south line of Benton County to the southeast corner" 
of a certain section. It will be seen from this descrip-
tion and by comparison with a map of Benton County, 
of which we take notice so far as the location of towns is 
concerned and the sections of land, there is a provision 
for a road running practially north and south, near the 
east boundary of the county from a point near the Mis-
souri line southerly through the city of Rogers to the 
Washington County line ; and also a road substantially 
paralleling the western boundary of the county from a 
point on the Missouri line south to the Washington 
County line, and also a road from the city of Rogers con-
necting with the eastern road just mentioned, and run-
ning northwesterly through the city of Bentonville and 
certain other municipalities, and connecting with the 
western road at Decatur.
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The statute creating District No. 3 provides , for a 
road beginning on the Missouri line in a certain section 
near the town of Carvena, Missouri, thence in a south-
easterly direction through Bella Vista to Bentonville ; 
thence in a southerly direction through Cave Springs to 
the Washington County line to a point in a certain sec-
tion; also a road beginning at the intersection of the road 
from Rogers to Bentonville in District No. 2, near Droke 
schoolhouse in a certain section; thence in a westerly 
direction to Morning Star schoolhouse ; thence south and 
west to Vaughan, thence south and west through Mason 
Valley, to an intersection with the line between two speci 
fied sections of land; and thence along or near the sec-. 
tion line and through the town of Highfill, thence in a 
general westerly direction through Springtown, thence 
in a general southwesterly direction to an intersection 
with the road from Siloam Springs to Gentry in District 
No. 2; also a road beginning at or near Morning Star 
schoolhouse and running west one-quarter mile, thence 
north to an intersection with the Bentonville and Center 
road in District No. 2. 

The statute creating District No. 2 authorizes the 
improvement of a road beginning at Elkhorn tavern and 
running westerly to the town of Pea Ridge, "thence in 
a general southerly direction on the most practical route 
to an intersection with the road from Rogers to Gar-
field" in District No. 2 at or near the town of Rogers ; 
also a road beginning at the southeast corner of the pub7 
lic square in Bentonville, thence in a northeasterly direc-
tion to an intersection with the above described road 
from Pea Ridge to Rogers, at or near the bridge across 
Sugar Creek. 

In each of the statutes the roads are mentioned as 
public roads. Learned counsel for appellants argue with 
great earnestness that the statutes do not declare the 
roads to be !public roads, and this is one of the grounds 
for attack. We do not think that it was essential to the 
validity of the statutes that there should be an express 
declaration therein that the roads have already been es-
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tablished as public roads. On the contrary, we hold that, 
if they are not public roads, it devolves on those assail-
ing the validity of the statute to make it so appear. But, 
as a matter of fact, the sections of these statutes describ-
ing the roads each start out with an express statement 
that they are public roads, and we think that the attack 
on this ground is, from any viewpoint, unfounded. 

It is alleged in the complaint (and this must be 
treated on demurrer as true) that there are several pub-
lic roads from Rogers to Bentonville, and it is contended 
that this renders uncertain the description of the road 
"beginning at Rogers, .connecting with the above de-
scribed north and south road, and running west through 

Centerton to Decatur." 
Conceding that there is more than one public road 

between Rogers and Bentonville, there is nothing to show 
that there is not a particular one forming the continuous 
route from Rogers to Decatur so as to answer the de-
scription in the statute. 

Again, it is argued that the words "thence in a gen-
eral southerly direction on the most practical route to an 
intersection with road from Rogers to Garfield," found 
in the statute giving description of the road from Elk-
horn Tavern to Rogers, shows that it is not a public 
road. Such is not the necessary effect of those words. 
There may be more than one public road between Pea 
Ridge and Rogers, and the commissioners are there au-
thorized to select the most practical one. 

It is next contended that the roads, particularly in 
No. 2, in which two of the roads to be improved parallel 
the eastern and western boundaries, and one runs practi-
cally across the county for the purpose of connecting 
those two roads, are too diverse to constitute one im-
provement. The boundaries of the district, extend three 
miles on each side of these roads. While the territory 
is large and the roads to be improved are extensive, we 
can not say on the face of the statute that these roads 
can not be treated as a single improvement, and that the 
finding of the Legislature to that effect is arbitrary.
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They fall within the rule announced in the case of Johns 
v. Road Improvement Districts of Bradley County, post, 
p. 73, decided this day. 

The point is made also that the statutes constitute 
inVasions of the jurisdiction of the county court for the 
reason that there is no provision for the county court to 
lay out the roads to be improved. Tbe answer to this 
has already been stated in saying that the roads appear 
to have already been established as public roads, and it 
is unnecessary to invoke the jurisdiction of the county 
court. Each of the statutes provide, however, that the 
commissioners of each district "may with the consent of 
the county court of Benton County change the route of 
any of the roads herein provided for, or eliminate any 
of them, and may build such laterals as they may deem 
expedient, the same to be constructed upon highways laid 
out by the county court." This is a clear recognition in 
the statute of the jurisdiction of the county court over 
the subject of public roads, and contitutes an authority 
to invoke the aid of that jurisdiction for the purposes 
mentioned. Each of the statutes contains a section, 
which reads as follows : 

"Said board of commissioners are further required 
to, upon the petition of 51 per cent. of either a majority 
in number, acreage, or valuation of property owners in 
any defined district or part of Benton County not now 
included in this act, asking that additional territory be 
embraced in this district for the purpose of building or 
improving any road or roads not now included in this 
district, it shall be the duty of said board of commission-
ers to include said territory in said improvement district, 
and to assume jurisdiction over it, and to proceed to 
build, maintain and to construct a public road or roads 
as herein provided in this act." 

It is difficult to discover the meaning of the law-
makers from the language used in this provision. It 
does not provide merely for the change of boundaries 
for the purpose of including laterals or changes in the 
route of the road, for that is provided for in another sec,-
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tion. Giving the language the force which its use nec-
essarily implies, it seems to confer authority for the crea-
tion of entirely new districts, but it is ineffectual for 
that purpose for the reason that there is no provision 
made in the statute for the assessment of benefits and the 
levy and collection of taxes for that purpose. The sec-
tion is entirely inoperative, and is, therefore, void, but 
that does not affect the validity of the remainder of the 
statute, which provides aiat if for any reason any sec-
tion or part of this act shall be held unconstitutional or 
invalid, that fact shall not affect the validity of any other 
part of the statute, "but the remaining portions shall be 
enforced without regard to that so invalidated." There 
is no allegation that the commissioners were about to 
proceed under the section just quoted, and appellants are 
not entitled to any relief on that score. 

In the principal section in each of the statutes, de-
fining the power of the board of commissioners, it is de-
clared that they " are hereby vested with the power and 
authority, and it is hereby made their duty, to build, con-
struct, maintain and repair said road or roads within said 
districts as hereby provided." The contention is that 
this is an attempt to confer authority, not only- to con-
struct the original improvement, but that it contains the 
continuing authority "to maintain and repair" said road 
or roads, and that to vest such power in the board of 
commissioners without orders of the county court would 
constitute an invasion of the jurisdiction of that court 
over public roads. We do not think that this language, 
standing alone and without any other provision in the 
statute to carry it into effect, constitutes sufficient au-
thority for the commissioners to exercise a continuing 
power in the maintenance and future repair of the roads. 
The first section declares that the lands described " are 
hereby made an improvement district for the purpose of 
'constructing and improving highways in Benton 
County." This appears to be in conflict with the subse-
quent section, which uses the term "maintain and repair 
said road or roads," An examination of the entire stat-
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ute shows clearly that it was the intention of the lawmak-
ers to provide only for the original improvement and for 
an assessment of benefits to raise funds to pay therefor. 
The statute, in other words, treats the project as a single 
one, and there is no provision for separate contracts for 
maintenance or repair or for reasessments of benefits 
for the new work to be d'one from time to time in the 
maintenance and repair of the road. The framers of the 
statute must have used a term in connection with the 
word "improve" so as to give the language its broadest 
effect in authorizing the improvement of the public roads 
described so that there might be found no restriction 
upon the power of the commissioners to improve the 
roads, but, in the absence of further provision sufficient 
to carry out the continuing power to maintain and repair. 
the roads after they have been improved, we must assume 
that there was no intention on the part of the lawmakers 
to confer continuing power for that purpose. The words 
"build, construct, maintain and repair," as used with ref-
erence to established public roads, were intended as 
synonymous terms to express broadly the power to be 
conferred. The commissioners are authorized in subse-
quent sections to form only one set of plans for the im-
provement and to assess benefits accruing only from the 
original improvement, which shows that the lawmakers 
did not intend to authorize assessments for future main-
tenance and repairs. The fact that the commissioners 
are continued in power after the completion of the im-
•provement does not imply the power to make new con-
tracts for maintenance and repair and to assess benefits 
arising from the same, for the manifest purpose of con-
tinuing the authority of the commissioners was merely to 
provide for collecting assessments and paying the cost 
of improvement and the bonds sold for that purpose. 

We are, therefore, not called on to decide what would 
be the effect of a statute which attempts to confer con-
tinuing power on the board of commissioners to main-
tain and repair public roads. Whether or not that would
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be an invasion of the jurisdiction of the county court, we 
need not now consider. 

This statute does not, however, contain any provi-
sion that the plan for the improvement must be sub-
mitted to and approved by the county court, and it is 
contended that this constitutes an invasion of the county 
court's jurisdiction. We have never had that question 
before us for decision, and now for the first time the 
question is squarely presented whether or not an im-
provement district created by statute can be authorized 
to make improvements on public highways without ob-
taining the approval of the county court. Our conclu-
sion is that the authority to improve a public highway 
does not invade the jurisdiction of the county court. The 
road is a public highway, but the improvement is for the 
betterment of the contiguous lands. The improvement 
of the road does not in any sense constitute an interfer-
ence with the general control of the county court over 
public highways. The authority of the board of com-
missioners is to bring about a betterment of the high-
way and not a detriment. The authority of each body, 
that is to say the board of commissioners and the county 
court, may be exercised without hindrance to the other. 
This is illustrated by the decision of this court in the 
case of Pulaski Gas Light Co. v. Remmel, 97 Ark. 318, 
where we held that there was no conflict between the au-
thority of a board of improvement to pave a street and 
the general authority of the city council over the streets 
of a municipality. Whenever the powers conflict, that of 
the board of commissioners must yield to the jurisdic-
tion of the county court, but, as before stated, there arises 
no necessary conflict from the authority of the commis-
sioners to improve the road. It is suggested that the 
county court after the completion of the improvement 
might exercise its jurisdiction over the road and destroy 
it. This may be true, but . it is not to be presumed that 
a county court would abuse .its power; and if it should 
attempt to do so, remedies are available to prevent it. 
Tile county court, in the exercise of its power, is subject

()
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to legislative restrictions, and remedies may be and are 
afforded for appeals from judgments of the county courts 
abusing their power. 

It is next contended that a provision in the statute 
for assessment of benefits is contradictory and unen-
forceable in that the commissioners are required, in mak-
ing assessments, to enter the lands upon the tax books 
"in convenient subdivisions as surveyed by the United 
States Government," and that there is no provision for 
assessing town lots, which can not be described by sub-
divisions under the Government surveys. This provi-
sion is merely directory, and it does not mean that an 
assessment of a given tract of land under another de-
scription would not be valid. The provision merely des-
ignates the most appropriate method of description, but 
it is only applicable so far as it can be used to describe 
lands in the district. Other methods of description may 
be used when the directed method is not applicable. 

The contention is made that the statute should be de-
clared void bec.ause it gives the board power to vacate 
public roads, but this is not true, because, as we have 
already seen, the statute provides that any change in the 
route must be with the approval of the county court. 

There is also a contention that the statute, in confin-
ing the limits of the district to lines three miles distant 
from the roads to be improved, is arbitrary, and that 
it excludes other lands which may be benefited by the 
improvement. It is pointed out that lands in the county 
east of the three-mile limit of the territory along the 
road paralleling the east boundary of the county will be 
necessarily benefited because of the opportunity to use 
the road, and that the same condition exists with refer-
ence to lands west of the limits of the boundary of that 
part of the district which parallels the west line of the 
county. 

We have frequently had similar questions before us, 
and we have uniformly held that the legislative determi-
nation as to benefits is conclusive unless it is manifestly 
arbitrary and without foundation. The latest case on
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this subject is Bush v. Road Improvement District of Lee 
County, ms. op. And another illustrative case is that of 
Hill v. Echols, 140 Ark. 474. 

It is contended that the statute c.reates a perpetuity 
by keeping the commissioners in office with power to 
name their own successors. No perpetuity is created by 
these statutes, for the districts are brought into being 
for specified purposes and last only until those purposes 
are accomplished. The commissioners are kept in au-
thority only for that purpose, and there is no inhibition 
in the Constitution against the method of reappointing 
commissioners so. as to continue the existence of the 
board until the purposes of the district have been accom-
plished. The Constitution does not restrict the power 
of the Legislature with respect to the method of appoint-
ing commissioners of local improvement districts, or in 
providing for the appointment of their successors. 
Reitzammer v. Desha Road Imp. Dist. No. 2, 139 Ark. 
168.

We find nothing else in the case which has not been 
settled by repeated decisions of this court. 

It is alleged in the complaint that notices of intro-
duction of the bills for these statutes were not given as 
required by the Constitution, article 5, section 23, and 
counsel renew this oft-repeated attack on the validity 
of the statutes. In the case of Davis v. Gaines, 48 Ark. 
370, this court held that a presumption will be conclu-
sively indulged that the Legislature found that the notice 
was given. The doctrine of that case remains to that 
extent unimpaired, and has been recognized in all subse-
quent decisions, including the recent case of Booe v. Road 
Improvement District, 141 Ark. 140, where we held that 
the provision of the Constitution requiring notice is man-
datory, and that a presumption in favor of the legislatime 
finding that the notice was given will not be indulged 
where the circumstances were such that it could not have 
been given. 

The decree of the chancellor is, therefore, affirmed. 
HART, J. (dissenting). Judge WOOD and the 

writer are content to declare the law as we find it written,

,)
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and therefore dissent from that part of the opinion which 
holds that the statute does not authorize or empower the 
commissioners to maintain and repair the roads. 

The section which confers the power and duty upon 
the commissioners to make the improvement is the same 
in each district. In District No. 3 it is section 6 and 
reads as follows : " The said board of commissioners 
shall have, and they are hereby vested with the power 
and authority, and it is hereby made their duty to build, 
construct, maintain, and repair said road or roads within 
said district as herein provided, and to carry out the im-
provements herein contemplated, and in so doing shall 
expend all necessary sums of money authorized to be 
levied and collected under the authority of this act, pro-
vided, that said commissioners shall not expend more 
than four thousand dollars ($4,000) per mile in building 
and constructing the highway or highways herein des-
ignated or those that may be designated by said com-
mission under the provisions of this act. Said four 
thousand dollars to be exclusive of State and Federal 
aid, and exclusive of all funds derived from the assess-
ment of benefits of railroads and tramways, and said 
sum to be also exclusive of the amount of interest that 
shall be required to be paid on bonds of said improve-
ment district." 

The framers of the- act must be understood to hMTe 
used words in their natural sense and to have intended 
what they said. When the language of a statute is plain 
and conveys a clear and definite meaning, courts should 
give to the statute the exact meaning conveyed by the 
language, adding nothing thereto and taking nothing 
therefrom. When tested by the language used, it is evi-
dent that the power to maintain the roads is as plainly 
and clearly conferred as is the power to construct them 
in the first instance. 

The section provides that the board is hereby vested 
with the poyer and authority, and it is hereby made its 
duty, to build, construct, maintain, and repair said road 
or roads as herein provided. The language is too plain
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consitridetiofi. t,'The	'it, the One' 'ease; 

the ' ,ether. Vlw= ,wbrdsi	hereih, rpikrOidedP1 ',RA'
cletirly ane definitely ; refer ; to; the iiiiihitenfinee;; of ; We' ;), 
roads ,Fisi;theY do to; the ; ;constriletiori itherek) I TO h"'lerkd, 
othietwiiei vosuld he fe l hold- -tht th GèéiA&Serrkb" 
mSnit iw gay- ihat vddeh did- hot 4atiilli q t ia'it' 
not ,kar that which ; in; the eleareSt and plaifikt 
it has) said. H	;;;;  

it' is Said that there , is - a' cetai Section which 
prevides ; for' the ; eontinuatibri ; of the'"ColilliSsiors I in' j 
office, -and ; that; it; bearS; out ; the ; cdfistruetion; • of the' 'ma, 
jority 

f;In diStriet ` ; this' seetiefi	1:Hit firk protide§:' 
thatR the l larids-hereafter deseribed 'are 3 lierelV'` Made 
improvement distriet for the purpose of iMPiti*Ilig:),deli; 
tainfliighways in' ;Benton. edufity, ;; ;ArkariSak ;:edifiMis-
siimers; ;are ;thefi ; Prbvided ; 'for ;, WhOse; ter*ICS 'Of Office' Att 
fixtidlut-six 576as It ffi theri previded that the . dotinfilS1;'' 
sienterSc net less nail thirty , dayS bet Orë t	phat6ii 
their terni; of; office, shalF ;elect ;five COMMISSidner§tokib72:g 
cm& thernsele s," whose tertn Of aide ' Shalt te""six";$7'elark"1 
and/who Shillchold= office; Until, their'shie6eg§dild are' 'eleetedl, 
andti4nailified , "wh4ch" shall; ;be' ;dello ifi the ''satne thafinef."1' .	. 
Continuing the sections' tread§' `:`, after 'which (the 'conntilSi)" 
sioners of said district shall be maintailie&h‘i'stiecesSibn,:' 
inithe"sarne" tiArai r a,5 1 a beard of ;iiiipreivement;forithePres-
ervitibutiandlnaiinteiliuice t tof the highWay 'or.; higl4a 
herein defiternplated. Ft ',, It Will bel nbtedi that -016 1 ta6gha 
useddi$ not fOrthetpreseriiatiduiatkluaintenafiee4ftthew
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,ydistEicts in order to .19r9Yide -;f or t l,coneAtiag sas-
Pi1P4* 44r1 P4Y,i4g, , the, Po §t ;, of, ,0-o,',i 1PPr0venient,., I Tbat 
purpose .isrproyided; for in -snbsequent sections, , •Tho Jan-
guage used is.;that the hoard, shall bO IllailAtaiPecli 414 Ape-



Pe8§'4914,41t4P ,sam,e waY,and as, a, hoardf ifor t1a preeva-



tlQn aud waip.tepp,twe i oX the Wghways. As weJwatitithe 
t4e,Ina4,tenance,,:of the, ho4ra ,rfor the ,PPOserivation

and, „inaintenance of , the highways„ does- not , telmlt op,4,-p.ot
tllq :doqisiou 9f th-W*IjP.Xit,37-) VOan

continuing the board "merely to provide for collecting 
assessments and;paying the mst io,f, thelituprovetuents and 

1 .4W P°P* §Q14; for that PPrIIP$,P,.. 7 7	A ; 
t FP .F,PIP . ,541 . PD'IrYPIIIPTI9e. 4 1114-Y u9t )39 ;AaPThr°- 

pr. mtei tq diseitss, that, ,portiPT, (.4 01Q opi1.iQn *,14 0111,4P-
prowthe .inanner, of Aelecting commi issioners ,in supipes-

• jon. As; we have. just seep., the,Ke#0.11 provides thatithe 
orwrinal,,commissioners shall hold office for f 4, term of six 
years, ,and , they in tare, sh„all elect ,their, successors for a 

;t,P.P11.;  
Pik ,Pmr4 91. ,Prwr ovem eN Pt, soger Pi!$iricC No. ,2 v. 

nd, 94 Ark. 3$0, the. e01-4rt, held 0/Pt, 
5,PPD, 9f ,#W iTPlvovenl,PPt,cli,§tri3O,W4tti,n,410-V1,4TP pub-
lie 	The, statutes creating the /districts, ini thp ,ease 

)0fr. ,spes* of the ,terms of, 9fRce,, of the, commissioners. 
Ole,„f!rmt, place) we think it, is contrary, to, gar ArpQri-

eali iustitution§ tipLat 9ffieers. sho,144, pe,rpettlAte, themseixes 
in offiee,. or- even„that, they, should, be, given; 0,:e ,p9wprf to 
.elect their successors in office. The [ pow,er, ;Ten to/ the Li 
toard; to continue ,itself in succession is ; also oppo.5,4at 

, leas.t. to the spirit of ,section, 1,9 ,,of oar BLlL , q 	,ots
-,N‘ri3„i,e4 , pr,,.o-v.ides that perpetuities, pwl,,tn94QP,91,i,qs 
tTary to the genius of a republic,,,',,  

Tiaving, reached the .conclusion, that the ,stututcf gives 
-! to tlle popunissiouers -the powQr 'to: maintain o,,nd,,;rtepair 

tho, , roads, it becomes necessary toi,,o0ASider whether the 
atuthority eonforred is violative ofi article s 7; R.egtion, 
,of,the eQnstitution, which Notlf oro, 1,11Poll tho Oenutry courts 
,ectgsive. original jurisdiPtieu in all niptteTs r.elfitilig 

, ,,Tofids, bridges, etc. Inasmuch . this question, haknot
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been discussed in the majority opinion, and is therefore 
a matter subject to judicial determination hereafter, it 
will be only necessary to briefly state our views on this 
point. This court has expressly held that under the sec-
tion of the Constitution just referred to, the Legislature 
has no power to vest any other tribunal than the county 
court with jurisdiction over the expenditures of the 
road funds raised under the general revenue clause of 
the Constitution. El Dorado v. Union County, 122 Ark. 
184.

This court has repeatedly recognized the wisdom of 
giving exclusive original jurisdiction to the county courts, 
not only in laying out, vacating and altering public roads, 
but also in preserving, repairing and maintaining them. 
The reason is that the roads are devoted to public use. 
A public road is a county road which the entire public 
travels and in which it is interested. Of course, the ju-
risdiction over roads might have been conferred upon 
some other tribunal, had the framers of the Constitution 
seen fit to do so, but, under our Constitution, counties are 
the units of government, and it was deemed best to vest 
in them the exclusive original jurisdiction over roads 
and bridges. It was manifestly intended that one tribu-
nal should have the exclusive original jurisdiction, not 
only of establishing, vacating and altering highways, but 
also of preserving, repairing and maintaining the same 
for the purpose of acquiring uniformity in the system 
and to the end that the public interests might best be 
subserved. Otherwise the conflicting interests of the va-
rious towns and localities in the county mi ght prevent 
such a location0 and maintenance of the roads as would 
be best for the public good. To illustrate : Benton 
County is a large county, and there are other public roads 
in the county that are not to be im proved under the acts 
under consideration in this case. At present the county 
court has the exclusive jurisdiction to preserve and main-; 
tain these roads. If the commissioners should be givenC 
charge of the preservation, maintenance and repair of/ 
the roads enumerated in the acts in question and
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other public roads are under the jurisdiction of the 
county court for the same purpose, it is evident that 
there is and can be no uniformity in preserving, main-
taining and repairing the roads of Benton County as a 
whole. The conflicting interests of the various towns and 
localities and the divergent views of the various officers 
given charge of the matter will inevitably result in in-
jury to the public interests. 

It is suggested in the majority opinion that if the 
county court abuses its discretion in any particular, the 
courts could curb it. Does this mean that the county 
court is to be a mere figurehead and obey the man-
dates of the commissioners and approve their sugges-
tions? If so, where is its freedom of judgment or real 
jurisdiction over roads? To exercise jurisdiction over 
a subject means to give thought and direction to the sub-
ject within well defined limits; but it does not mean that 
the tribunal exercising the jurisdiction must approve the 
acts of another body or else be deprived of any voice 
or judgment in the matter at all. 

Again, other road districts might be created until 
every public road in the county is included in some dis-
trict. Suppose the commissioners who construct the 
roads are given jurisdiction to preserve, maintain and 
repair them; there are usually from three to five com-
missioners in each district, and they are given the power 
to appoint agents and servants to aid them in their work. 
If this should be done, then indeed we shall have, not 
only an unwieldy and expensive system of maintaining, 
preserving and repairing our public roads, but one where 
the conflicting interest of the various districts and lo-
P llities may work to the injury of the public. We think 
the framers of the Constitution had in mind the proba-
bility, or at least the possibility, of these evils or inju-
rious consequences to the public good, when they placed 
the exclusive original jurisdiction over roads and bridges 
under the same tribunal in the various counties. The 
people vested the exclusive jurisdiction over roads in 
the same tribunal in each county to the end that there
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following that case at this date might result in more 
harm than good in the administration of justice and 
would necessarily disturb vested rights In express-
ing the view that a decision now overruling a former 
decision construing a provision of our Constitution 
would have a retroative effect, we are not unmind-
ful of the long established doctrine of the Supreme Court 
of the the United States to the effect that the. ques-
tion arising in a statute in a Federal court where 
vested rights have acrued is to be determined by the law 
as judicially declared by the highest court of the State 
when the rights accrue and that the rights and obligations 
accruing under such state of the law would not be affected 
by a different course of judicial decisions subsequently 
rendered any more than by subsequent legislation. Loeb 
v. Columbia Township Trustees, 179 U. S. 472. The 
court however in that case reconized that the decision 
of the State court overruling a former decision acts re-
troactively, and pointed out that this was the effect of 
the holding in Central Land Co. v. Laidley, 159 U. S. 103. 
In the latter case it was held that under the statute giv-
ing the Supreme Court of the United States authority to 
review the judgment of the highest court of the State, 
the Supreme Court of the United States was without ju-
risdiction if the action of the State court was impeached 
simply on the ground that it had not determined the 
rights of the plaintiff in error in accordance with its de-
cisions in force when those rights accrued, but had fol-
lowed its decisions of a contrary character rendered 
after his rights had accrued. 

In Tolliver v. Barnett, 47 Ark. 359, the court held 
that the decision of a court overruling a previous de-
cision of a court operates retrosPectively. Chief Justice• 
COCKRILL said : "A decision of the court when over-
-ruled stands as though it had never been, and the court 
in the reversing judgment declares what the rule of law 
was in fact when the erroneous decision was made." 

Again in Apel v. Kelsey, 52 Ark. 342, the court in 
discussing the question, speaking through Judge SAN-
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DELS, said that former interpreations of the law have 
become rules of property, and can not be overturned 
without uprooting the title to one-fourth of the property 
of the State. 

What we have said in the dissenting opinion in Johnis 
v. Road Imp. Dist. applies with equal force to this case 
and need not be repeated here.


