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1. JURISDICTION — CORRECT AND UNIFORM ADMINISTRATION OF
CRIMINAL LAW REQUIRES REVIEW BY SUPREME COURT — JURIS-
DICTION PRESENT UNDER ARK. R. App. P.—CRim 3. — Pursuant
to Ark. R. App. P. — Crim 3, the supreme court accepted juris-
diction of the case; the issues presented sufficiently implicated the
correct and uniform administration of the criminal law.

2. CRIMINAL PROCEDURE -— QUOTED LANGUAGE DICTUM —
APPELLEE’S RELIANCE ON OB/TER DICTUM MERITLESs. — Appel-
lee’s reliance on certain language in State v. Pylant, 319 Ark. 34,
891 S.W.2d 28 (1994), which stated that, in general, there is no
right to an appeal from a plea of guilty where the appeal constitutes
a review of the merits of the plea itself, was without merit; this
language was mere dictum; Pylant was decided on finality grounds,
the quoted language was obiter dictum.

3. CRIMINAL PROCEDURE — FELONY DEFENDANT NOT ENTITLED
TO HAVE HIS GUILTY PLEA ACCEPTED WITHOUT ASSENT OF PROS-
ECUTOR. —— WHEN CRIMINAL CASES WHICH REQUIRE TRIAL BY
JURY MAY BE OTHERWISE TRIED. — The case of Fretwell v. State,
289 Ark. 91, 708 S.W.2d 630 (1986), found that a felony defendant
is not entitled to have his guilty plea accepted without the assent of
the prosecutor; in criminal cases that require a trial by jury, they
must be so tried unless: (1) waived by the defendant; (2) assented to
by the prosector; and (3) approved by the court; the first two
requirements are mandatory before the trial court can exercise dis-
cretion in the matter.

4. CRIMINAL PROCEDURE — APPELLANTS HAVE NO CONSTITU-
TIONAL RIGHT TO HAVE GUILTY PLEA ACCEPTED — RIGHT MAY
ONLY BE CONFERRED BY RULE OR STATUTE. — An appellant has
no constitutional right to a have a guilty plea accepted; while the
right may be conferred by statue or rule, Arkansas has no such stat-
ute or rule giving a criminal defendant the right to have his guilty
plea accepted.
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5. CRIMINAL PROCEDURE — APPELLANT ATTEMPTED TO PLEAD
GUILTY OVER STATE’S OBJECTION — TRIAL COURT ERRED IN
ACCEPTING GUILTY PLEA. — Where, on the eve of trial, the

10.

defendant attempted to plead guilty over the objection of the State,
the trial court had no authority to accept the plea; in cases that
require a trial by jury, Ark. R. Crim. P. 31.1 requires both a
defendant’s waiver and prosecutorial assent before the trial can
exercise discretion in accepting a guilty plea; the trial court had no
discretion in the matter and erred in accepting appellant’s guilty
plea without the State’s assent; appellant’s guilty pleas were vacated,
and the case was remanded for further proceedings.

DISCOVERY — IMPOSING SANCTIONS FOR DISCOVERY VIOLA-
TIONS — STANDARD OF REVIEW. — The standard of review on
imposing sanctions for discovery violations is whether there has
been an abuse of discretion.

DiSCOVERY — ACTION ALTERNATIVELY VIEWED AS DISCOVERY
SANCTION — TRIAL COURT STILL ABUSED ITS DISCRETION. —
Even when viewed as an Ark. R. Crim. P. 19.7 discovery sanction,
the trial court’s alternative basis for its acceptance of the guilty plea,
that the State waived its right to a jury trial through its intentional
noncompliance with discovery obligations, was an abuse of discre-
tion; the trial court had no discretion to accept the guilty plea.

CRIMINAL PROCEDURE — AMENDMENT OF INFORMATION BY
TRIAL JUDGE OVER STATE’s OBJECTION VIOLATES SEPARATION OF
POWERS —— CHOICE OF WHICH CHARGES TO FILE AGAINST

ACCUSED ENTIRELY WITHIN PROSECUTOR’S DISCRETION. —
Amendment 21, section 1, of the Arkansas Constitution reserves
the duty of charging an accused to the prosecutor or grand jury; a
trial court violates the separation of powers when it amends an
information over the State’s objection; the choice of which charges
to file against an accused is a matter entirely within the prosecutor’s
discretion, and a duty which the trial court should never perform.

CRIMINAL PROCEDURE — NO FACTUAL BASIS FOUND FOR
CHARGE — TRIAL COURT MUST CALL UPON DEFENDANT TO
AFFIRM OR WITHDRAW PLEA. — Arkansas Rule of Criminal Pro-

cedure 25.3(b) requires that the trial court call upon the defendant
to affirm or withdraw the plea if there is no factual basis for a
charge; the rule does not authorize a circuit judge to reduce the
charge to a lesser-included offense, nor does it permit pleading to
another charge that the judge believes to be appropriate.

CRIMINAL PROCEDURE — TRIAL JUDGE LACKED AUTHORITY TO
DISMISS CHARGE — COUNT FIVE REINSTATED ON REMAND. —
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When the trial court found that there was no factual basis for the
plea as to the fifth charge, Ark. R. Crim. P. 25.3(b) mandated that
the trial court call upon the defendant in-open court to either
affirm or withdraw the plea; this procedure was not followed; if a
trial court lacks the authority to amend or reduce a charge under
Rule 25.3, then it logically follows that a judge lacks the authority
to dismiss a charge under the rule; the dismissal of the charge vio-
lated the separation of powers; count five should be reinstated on
remand of the case.

11. DISCOVERY — TRIAL COURT’S ALTERNATIVE THEORIES FOR DIS-
MISSAL OF COUNT WITHOUT MERIT — DISMISSAL OF CHARGE AS
DISCOVERY SANCTION VIOLATED SEPARATION OF POWERS. —
The trial court’s two alternative bases for its dismissal of count five,
that the State had abandoned the charge by moving to amend the
four delivery counts down to one, and that the dismissal was appro-
priate as a discovery sanction were without merit; with respect to
the abandonment theory, no authority was offered to suggest that
the mere fact that the State made a motion to amend the informa-
tion, which was denied, was somehow an “abandonment” of the
charges in the information; the discovery sanction theory was also
summarily disposed of in that the dismissal of the charge as a dis-
covery sanction under Rule 19.7 violated the separation of powers.

Appeal from Washington Circuit Court; William Storey,
Judge; reversed and remanded. :

Winston Bryant, Att’y Gen., by: J. Brent Standridge, Asst. Att’y
Gen. and Vada Berger, Asst. Att’y Gen., for appellant.

Stutte, Mason & Freeman, PLC, by: Charles L. Stutte and G.
Chadd Mason, for appellee.

ANNABELLE CLINTON IMBER, Justice. The trial court
accepted the appellant’s guilty plea to four charges over the State’s
objection, and dismissed the fifth charge contained in the infor-
mation for lack of a factual basis. We reverse and remand, finding
that the trial court lacked the authority to take this course of
action.

On May 15, 1996, the Washington County prosecuting
attorney filed a five-count felony information against the appel-
lant, Jose Luis Vasquez-Aerreola. Counts one through four
accused Vasquez-Aerreola of delivery of methamphetamine.
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These charges involved differing quantities of methamphetamine -
delivered on four different dates from February to April 1996.
Count five accused Vasquez-Aerreola of engaging in a continuing
criminal gang, organization, or enterprise in the first degree
between January 1, 1996, and April 5, 1996. At his arraignment
on May 17, Vasquez-Aerreola pled not guilty to all of the counts.
The case was set for trial on August 14.

Subsequently, Vasquez-Aerreola filed a number of discovery
motions. Among other things, he requested that the State furnish
him with the recorded surveillance of the alleged drug transactions
along with the names and addresses of the confidential informants
that the State intended to call as witnesses. Vasquez-Aerreola also
filed a bill of particulars requesting that the State identify with
whom Vasquez-Aerreola occupied a supervisory position with
respect to count five. On August 12, 1996, the trial court resolved
most of the discovery issues during an in-chambers, off-the-record
meeting with the parties. However, the parties went on the rec-
ord for a hearing regarding the bill of particulars. The State’s
position was that it had already provided Vasquez-Aerreola with
the identity of the parties with whom he acted as a supervisor for
purposes of a continuing criminal enterprise. According to the
State, three individuals were named in case number 96-178, what
it referred to as the “companion case to [Vasquez-Aerreola’s case]
but not actually co-defendants.” Additionally, the State identified
two other individuals, Estephan Salas and Ignatio Valazquez aka
“Nacho.” The State also explained its open file policy with
respect to discovery.

The trial court found that the State had fully complied with
Vasquez-Aerreola’s discovery requests with respect to count five.
Additionally, it ordered that the State disclose all of its reports
concerning the undisclosed investigations of “Nacho’s” activities
by 4:00 p.m. that day. According to the judge, “assuming this
information is in fact in any way useful in defending this case, [it]
will provide an adequate time to review the information to be
produced to the defendant.” The trial court thus denied Vasquez-
Aerreola’s motion for a continuance.
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On August 13, Vasquez-Aerreola filed a motion to dismiss
the third and fourth counts. In count three, Vasquez-Aerreola was
accused of delivering, at two separate times on April 8, a total of
twenty-eight grams of methamphetamine. According to Vasquez-
Aerreola’s motion to dismiss, reports from the state crime labora-
tory indicated that the quantity of methamphetamine was only
23.724 grams. In count four, Vasquez-Aerreola was accused of
delivery of over 400 grams of methamphetamine on April 15.
According to Vasquez-Aerreola, the lab report showed that the
actual quantity of methamphetamine was 377.3875 grams. Vas-
quez-Aerreola maintained that the quantities of
methamphetamine involved in counts three and four were insuffi-
cient to trigger the statutory penalty enhancement, and thus
should be dismissed.

On August 14, the day of trial, Vasquez-Aerreola decided to
change his plea to guilty. The State objected to the guilty plea,
and asserted that it had the right to a jury trial. The trial court
proceeded to take testimony from Vasquez-Aerreola. He testified
that he accepted methamphetamine from Jose Navarro and sold it
to others on the dates charged. The trial court then asked defense
counsel to summarize what went on in the four transactions.

Defense counsel explained that an individual known as
“Gordo” had approached the Fayetteville Police Department and
had offered to help them locate people who were selling drugs in
exchange for money. According to defense counsel, Gordo
arranged for Vasquez-Aerreola to sell the drugs to an undercover
police officer. He also asserted that Vasquez-Aerreola actually
received very little money for his part in the four transactions.

The trial court announced that it would accept Vasquez-Aer-
reola’s plea to the four delivery counts. The State then renewed a
motion it had made in chambers to amend the information to one
count of delivery, combining all of the quantities of
methamphetamine. The trial court denied this motion and dis-
missed count five for lack of a factual basis. The trial court then
proceeded to sentence Vasquez-Aerreola to thirty years on each
delivery count with fifteen years suspended on each one. The
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judgment and commitment order reflected that Vasquez-Aerreola
had entered a plea “directly to the court.”

On September 5, 1996, the State filed a notice of appeal.
The trial court subsequently scheduled a hearing in the matter on
September 10. At the September 10 hearing, the trial court
informed the parties that it was treating the notice of appeal as a
“motion to reconsider.” The trial court then proceeded to recite
the history of the case. The judge made a reference to the in-
chambers hearing held on August 12. According to the trial
court, Bruce Rhoades, the chief deputy prosecuting attorney, had
engaged in a childish temper tantrum, and acted “in a wholly
nappropriate fashion which certainly amounted to unprofessional
conduct.” The trial court then recollected that it had ruled, “in
retrospect probably improperly,” that the State had complied with
its discovery obligations on count five. The trial court also recal-
led that the State had moved to amend the information to one
count on the morning of trial when it learned that a smaller quan-
tity of methamphetamine was involved.

The trial court then explained why it had dismissed count
five. While conceding the prosecutor’s “sole authority” to dismiss
charges against defendants, the court nonetheless maintained that
it was apparent there was no factual basis for the charge. The.
Jjudge emphasized that he had heard the statements of Vasquez-
Aerreola and defense counsel, and “other information” gathered
from in-chambers conferences, and had concluded that there was
no factual basis for the count. The court also understood that the
State had abandoned count five when it had attempted to amend
down its information, and that the State had not been “entirely
forthcoming” in-its discovery in retrospect. For all of these rea-
sons, the trial court dismissed count five.

With regard to the jury trial issue, the trial court understood
that the State had no statutory or constitutional right to a jury
trial. The judge interpreted Ark. R. Crim. P. 31.1 to only apply
in situations where there is “going to be a trial.” The judge fur-
ther noted that even if the State had a right to a jury trial, it had
waived it through Rhoades’s inappropriate conduct. In the trial
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court’s opinion, the State had intentionally obfuscated critical
information in the case.

. As an example, the court referred to Rhoades’s representa-
tion on August 12 that the State did not have the crime lab
reports. Apparently, the trial court had independently contacted
the crime lab and determined that the State had the reports by
August 5. The court thus concluded that the State had intention-
ally committed discovery violations and had therefore waived any
right to a jury trial it might have had. The court conceded that
“some of this was not on the record and it should have been,” but
that it was important that this court “understand[ ] some of the
history of this case.” -

On September 11, 1996, the State filed its second notice of
appeal. The State argues that the trial court lacked the authority
to accept Vasquez-Aerreola’s plea over objection, and that it erred
in dismissing count five.

1. Jurisdiction

1] The State brings its appeal pursuant to Ark. R. App.
P.-Crim 3(b) (formerly codified at Ark. R. Crim. P. 36.10).
Rule 3(c) requires the attorney general to inspect the trial record
and certify that the correct and uniform administration of the
criminal law requires review by this court. Pursuant to the rule,
this court accepts appeals by the State when our holding will set a
precedent that is important to the correct and uniform administra-
tion of Arkansas criminal law. See, e.g., State v. Murphy, 315 Ark.
68, 864 S.W.2d 842 (1993). We find that the issues presented in
this case sufficiently implicate the correct and uniform administra-
tion of the criminal law so as to give this court jurisdiction under
Rule 3.

Vasquez-Aerreola nonetheless challenges the State’s ability to
appeal from his guilty plea. He relies on State v. Pylant, 319 Ark.
34, 891 S.W.2d 28 (1994), where the State argued that it had an
absolute right to a trial by jury in criminal cases. This court
refused to reach the merits of this question, holding that the
appeal was procedurally flawed.
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In Pylant the appellant pled guilty to three counts of delivery
of a controlled substance over the State’s objection. The trial
court denied the State’s motion for jury trial. The State then
appealed from the denial of this motion, even though the defend-
ant had not yet been sentenced.

The Pylant court refused to reach the merits of the State’s
right to a jury trial, first disposing of the appeal on finality
grounds. Because the trial court’s order denying the State’s
motion for jury trial did not dismiss the parties from court or con-
clude the controversy, the order was not a final judgment. In par-
ticular, the court noted that since sentencing had not yet been
announced, the defendant could conceivably withdraw the guilty
plea under Ark. R. Crim. P. 26.1.

However, the Pylant court did not end its analysis there, but
continued to state that “aside from issues of finality, the law is
well-established that, in general, there is no right to an appeal
from a plea of guilty where the appeal constitutes a review of the
merits of the plea itself, as in the instant case.” Id. (citing Hill v.
State, 318 Ark. 408, 887 S.W.2d 275, (1994)).

[2] The State maintains that this language in Pylant is mere
dictum. We agree. Pylant was decided on finality grounds, thereby
making the quoted language obiter dictum.

2. 'Trial Court’s Authority to Accept Guilty Plea
Over State’s Objection

For this point, the State argues that the trial court lacked the
authority to accept Vasquez-Aerreola’s guilty plea over the State’s
objection. The State primarily relies on Fretwell v. State, 289 Ark.
91, 708 S.W.2d 630 (1986), where a capital murder defendant
attempted to plead guilty to the trial court prior to a jury trial.
The prosecutor did not assent, and the trial court refused to accept
the plea. The jury ultimately convicted the defendant and sen-
tenced him to death.

On appeal, the appellant argued that the trial court had dis-
cretion to accept the guilty plea, without assent from the prosecu-
tor. This court characterized this premise as fallacious, because a
“felony defendant is not entitled to a trial to the court without the
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assent of the prosecutor.” Id. The Fretwell court relied on Ark. R.
Crim. P. 31.1 to find that in criminal cases which require a trial by
jury, they must be so tried unless: 1) waived by the defendant; 2)
assented to by the prosector; and 3) approved by the court. Id.
The first two requirements are mandatory before the trial court
can exercise discretion in the matter. Id. Because the State had
not assented to the plea, the trial court had no discretion to accept
the plea.

[3] Additionally, the Fretwell court acknowledged that
some jurisdictions afforded criminal defendants the absolute right
to waive a jury trial. Indeed, the requirement of prosecutorial
assent to jury trial waivers has been criticized. See generally, Fred
Anthony DeCicco, Waiver of Jury Trials in Federal Criminal Cases: A
Reassessment of the “Prosecutorial Veto”, 51 Fordham L. Rev. 1091
(1983) (criticizing prosecutorial “veto” under Fed. R. Crim. P.
23(a)). Nonetheless, we reasoned that our position was the better
rule.

This court revisited the issue in Numan v. State, 291 Ark. 22,
722 S.W.2d 276 (1987), where the appellant had attempted to
plead guilty to one of three burglary counts, but the State
objected. The appellant was convicted in a jury trial, and argued
on appeal that he had a right to plead guilty.

[4] The Numan court rejected the contention that the
appellant had a constitutional right to a have a guilty plea
accepted. Id. (citing Lynch v. Overholser, 369 U.S. 705 (1962)).
While the right may be conferred by statute or rule, this court
held that Arkansas had no such statute or rule giving a criminal
defendant the right to have his guilty plea accepted. Numan v.
State, supra.

This court restated the Fretwell rule again in Calnan v. State,
310 Ark. 744, 841 S.W.2d 593 (1992). In Calnan the court
reversed the appellant’s misdemeanor convictions because of a
violation of her right to jury trial. The court essentially held that
her right to jury trial was violated because there was no express
waiver of the right. In so reasoning, the Calnan court quoted
Fretwell v. State, supra, for the proposition that both the defendant’s
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waiver, and the prosecutor’s assent, are necessary before the trial
court has discretion on the issue of waiver.

The facts in the present case are essentially indistinguishable
from those in Fretwell v. State. There, as here, on the eve of trial,
the defendant attempted to plead guilty over the objection of the
State. Under Ark. R. Crim. P. 31.1, criminal cases which require
a trial by jury must be so tried unless:

(1) waived by the defendant;
(2) assented to by the prosecutor; and
(3) approved by the court.

Fretwell v. State, supra. The first two requirements are mandatory
before the trial court has any discretion in the matter. Fretwell v.
State, supra. In the present case, there was no assent by the State,
and thus the trial court had no authority to accept the plea.

Vasquez-Aerreola argues for a construction of Rule 31.1
where the State’s assent is only required “where a trial is contem-
plated.” This position is also reflected in the trial court’s conten-
tion that Rule 31.1 would apply if “the case was in a posture
where the defendant was wanting a bench trial and the State was
wanting a jury trial.” However, Fretwell does not frame the issue
in this manner. The appellants in both Fretwell and Numan simply
wanted to plead guilty instead of proceeding to a jury trial.
Neither opinion provides any discussion or places any emphasis on
the defendant’s desire to go forward with a bench trial. Instead,
the relevant inquiry is whether the defendant has a right to have
his guilty plea accepted. See Fretwell v. State, supra; Numan v. State,
supra.

Vasquez-Aerreola also relies on Ark. R. Crim. P. 24.3,
which contains no express requirement that the State assent to a
guilty plea, except in cases of conditional pleas of guilty or nolo
contendere. However, Rule 24.3(d) does require that the trial
court give the prosecutor the “opportunity to be heard” before
accepting a guilty plea. Thus, there is no inherent conflict
between Rules 31.1 and 24.3, and both can be read in a harmoni-
ous manner.
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[5] We find that the trial court erred in accepting Vasquez-
Aerreola’s guilty plea without the State’s assent. In cases that
require a trial by jury, Ark. R. Crim. P. 31.1 requires both a
defendant’s waiver and prosecutorial assent before the trial court
can exercise discretion in accepting a guilty plea. Fretwell v. State,
supra. Therefore, we vacate Vasquez-Aerreola’s guilty pleas to the
four delivery charges, and remand the case for further proceedings.

[6] As an alternative basis for its acceptance of the guilty
plea, the trial court suggested that the State waived its right to a
jury trial through its intentional noncompliance with discovery
obligations. The standard of review on imposing sanctions for dis-
covery violations is whether there has been an abuse of discretion.
Moore v. State, 323 Ark. 529, 915 S.W.2d 284 (1996).

[7] The trial court’s alternative basis for its acceptance of
the guilty plea is problematic, given that the trial court had
expressly found that the State was in full compliance with its dis-
covery obligations. Additionally, matters such as Rhoades’s tan-
trum and the crime lab reports cannot be found in the record.
The trial court conceded that “some of this was not on the record
and it should have been.” See Administrative Order No. 4. Ulti-
mately, given that the trial court had no discretion to accept the
guilty plea, see Fretwell v. State, supra, we conclude that the trial
court abused its discretion, even when its action is viewed as a
Rule 19.7 discovery sanction.

3. Trial Court’s Authority to Dismiss Charge Over
State’s Objection

[8] For this point, the State argues that the trial court
lacked the authority to sua sponte dismiss count five against Vas-
quez-Aerreola. Amendment 21, section 1, of the state constitu-
tion reserves the duty of charging an accused to the prosecutor or
grand jury. This court has held that a trial court violates the sepa-
ration of powers when it amends an information over the State’s
objection. State v. Hill, 306 Ark. 375, 811 S.W.2d 323 (1991). In
State v. Murphy, 315 Ark. 68, 864 S.W.2d 842 (1993), this court
stated that “[t]he choice of which charges to file against an
accused is a matter entirely within the prosecutor’s discretion
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(citations omitted), and a duty which the trial court should never
perform (citations omitted).”

In State v. Knight, 318 Ark. 158, 884 S.W.2d 258 (1994), the
defendant entered a guilty plea to possession of methamphetamine
with intent to deliver. The trial court then proceeded to conduct
a sentencing hearing. After hearing the testimony, the trial court
agreed to give the defendant a “break” and sentenced him to ten
years supervised probation along with a mandatory one-year in-
house treatment for drug addiction. The State objected, arguing
that a sentencing judge did not have authority to waive the
mandatory ten-year penalty for a Class Y felony. The trial court
then reduced the charge to the lesser of mere possession and sen-
tenced the defendant to ten years.

[9] The State appealed and this court reversed, holding that
the trial court impermissibly amended the charge in violation of
separation of powers. The defendant alternatively argued that the
Jjudge did not amend the charge, but rather found that there was
an insufficient factual basis for the guilty plea. The Knight court
rejected this argument, noting that there was a clear factual basis
for the charge. The court further found that “even had the judge
in this case rejected the guilty plea for lack of a factual basis after
he accepted it, he did not follow the correct procedure.” Id. The
court cited Ark. R. Crim. P. 25.3(b), and its requirement that the
trial court call upon the defendant to affirm or withdraw the plea
if there is no factual basis for a charge. Because the judge did not
call upon the defendant to do this, he was not in compliance with
the rule. Moreover, the court emphasized that:

[Ark. R. Crim. P. 25.3(b)] does not authorize a circuit judge to
reduce the charge to a lesser included offense; nor does it permit
pleading to another charge that the judge believes to be
appropriate.

Id.

[10] Based upon the reasoning articulated in State v.
Knight, we conclude that the trial court erroneously dismissed
count five in the present case. If the trial court found that there
was no factual basis for the plea as to the fifth charge, Ark. R.
Crim. P. 25.3(b) mandates that the trial court call upon the
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defendant in open court to either affirm or withdraw the plea.
This procedure was not followed. Moreover, by extension of the
reasoning in State v. Knight, supra, if a trial court lacks the author-
ity to amend or reduce a charge under Rule 25.3, then it logically
follows that a judge lacks the authority to dismiss a charge under
the rule. Thus, we would find that the dismissal of the charge
violated the separation of powers, and that count five should be
reinstated on remand of the case.

[11] The trial court also suggested two alternative bases for
its dismissal of count five; that the State had abandoned the charge
by moving to amend the four delivery counts down to one, and
that the dismissal was appropriate as a discovery sanction. With
respect to the abandonment theory, the trial court denied the
State’s motion to amend the information. Subsequently, the trial
court dismissed count five over the State’s objection. We find no
authority to suggest that the mere fact that the State made a
motion to amend the information, which was denied, was some-
how an “abandonment” of the charges in the information.

We also summarily dispose of the discovery sanction theory.
For the reasons stated above, the dismissal of the charge as a dis-
covery sanction under Rule 19.7 violated the separation of pow-
ers. State v. Murphy, supra.

Reversed and remanded.
Arn~orp, C.J., and THORNTON, J., concur.

W.H. “DuB” ARNOLD, Justice, concurring. I agree with
the majority opinion that, in accordance with Ark. R. Crim. P.
31.1, the trial court erred in accepting Vasquez-Aerreola’s guilty
plea without the prosecutor’s assent. I write separately only to
suggest that the present rule should be changed.

As pointed out in the majority opinion, the requirement of
prosecutorial assent to a defendant’s waiver of his right to a jury
trial has been criticized. See generally, Fred Anthony DeCicco,
Waiver of Jury Trials in Federal Criminal Cases: A Reassessment of the
“Prosecutorial Veto”, 51 ForpHAM L. Rev. 1091 (1983) (criticiz-
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ing prosecutorial “veto” under Fed. R. Crim. P. 23(a)). Our
state constitution grants to the accused the right to trial by jury.
Ark. Const. art. 2, § 7. As this right is granted to the accused so
that he may be tried by a jury of his peers, then it should follow-
that the accused should be able to waive this right, in non-capital
cases, without assent by the prosecutor. Under the present Rule
31.1, a prosecutor could demand that a defendant accept the plea
bargain offered, or force him to be tried by a jury. While I agree
that input on the part of the prosecutor is crucial in the ultimate
sentencing decision, I do not agree that the prosecutor should
have the power to veto a defendant’s waiver of his right to a jury
trial. In my view, a better rule would be to allow the accused to.
enter a plea of guilty to the court, while permitting recommenda-
tions from the prosecutor regarding sentence. Such a rule would
allow an accused to plead guilty and dispense with a trial, thus
avoiding delay in the judicial process and crowding of the trial
dockets, while allowing input from the State in the sentencing
decision.  For these reasons, I respectfully concur.

THORNTON, J., joins.



