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To begin, the article of the contract before us containing the
“most-favored-nation clause,” Article 1.C.3., does not have in it
both “term” and “terms and conditions.” Their appearance to-
gether in Article V having to do with the duration of the agreement
is virtually irrelevant to the “most-favored-nation clause” This dif-
ference robs the Eveleth case of much of its precedential value for
this case. In addition, we have here no negotiating history of either
party seeking leases of longer duration in 1971. To be noted care-
fully is the Minnesota Supreme Court’s recognition that the lease in
question would be perpetuated only to the extent that other leases
were entered with longer terms.

The fear of “perpetual” agreements is ill-founded. There is
nothing perpetual about the Budget lease. Honoring the “most-
favored-nation clause” will not extend the Baker lease beyond the
term of the Budget lease. As long as the Airport Commission
remembers not to enter any other leases with durations past 2006,
the leases of the other concessionaires will not endure beyond that
point.

The Airport Commission has made a mistake and has placed
itself in a position of having to violate its agreement with its conces-
sionaires in order to institute concessionaire rental rates more
favorable to it. While it may, perhaps, be able to extricate itself from
that position through negotiation with the concessionaires, it
should not be allowed to do so by tortured interpretation of plain
contract language.

I respectfully dissent.
BROWN, ], and Special Chief Justice JOSEPHINE L. HART, join.
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1. PARENT & CHILD — ATTEMPT TO INVALIDATE TWELVE-YEAR-OLD PA-
TERNITY PROCEEDINGS — COURT WILL NOT GO BEHIND JUDGMENT
WHICH IS VALID ON ITS FACE. — Where appellee sought, twelve years
after the initial determination of paternity, to assert that he was
indigent and unable to pay for a paternity test in 1981 and 1982
paternity proceedings, the supreme court would not consider his
argument; the appellate court will not go behind a judgment that is
valid on its face to raise factual issues anew.

2. COURTS — CHANCELLOR LACKED AUTHORITY TO REOPEN PATERNITY
HOLDING — CASE REVERSED. — Where the 1982 judgment reflected
that the county court’s original finding of paternity was entered upon
appellee’s failure ‘to comply with the scientific paternity testing or-
dered, under the plin language of Ark. Code Ann. § 9-10-115
(c)(1)(Supp. 1995), the chancellor had no authority to permit appellee
to reopen or relitigate the paternity holding and underlying factual
issues or to grant appellee’s motion to modify the original judicial
finding of paternity; the matter was reversed and remanded.

Appeal from Pulaski Chancery Court; Mary Spencer McGowan,
Chancellor; reversed and remanded.

Child Support Enforcement Unit of Pulaski County, by: Kimberly
D. Burnette, for appellant.

The Perroni Law Firm, PA., by: Samuel A. Perroni, for appellee.

ToM GLAZE, Justice. This is a paternity case which was first
decided on February 4, 1982. On that date, the court entered a
final judgment declaring appellee Darryl A. Littles to be the father
of appellant Felicia Flemings’s (Foster’s) infant child. The court
ordered Littles to pay $50.00 per month as child support. Almost
twelve and one-half years later, August 10, 1994, Littles filed a pro
se motion in chancery court, requesting the court to order a pater-
nit{ test, but Flemings objected, complaining the chancery court
lacked jurisdiction to modify the 1982 judgment. The court
granted Littles’s motion, and upon finding the test excluded Littles
as the father, set aside the twelve-year-old judgment. The sole issue
on appeal is whether the chancery court had authority to grant

*Brown and Roaf, JJ., would grant.
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Littles’s motion and later set aside the earlier 1982 paternity judg-
ment. We hold it did not; therefore, we reverse and remand.

Littles cites the case of Little v. Streater, 452 U.S. 1 (1980),
where the Supreme Court held a Connecticut statute unconstitu-
tional because it forced an indigent party seeking a paternity deter-
mination to pay the cost of testing. Littles contends that, in applying
the Streater holding, he, too, was an indigent party when Flemings’s
paternity suit was filed and decided in 1982, and because of his
inability to pay for a test, he was denied due process and “meaning-
ful opportunity to be heard” on the paternity issue.

First, we point out significant procedural differences between
the Streater case and the case at hand. There, the putative father
asserted that he was indigent, and asked that the state be ordered to
pay for the paternity tests. The trial court denied the defendant’s
request, no tests were performed and the court found the defendant
to be the father. The putative father in Streater appealed the trial
court’s decision, raising the due process issue he ultimately prevailed
on before the Supreme Court.

[1] Here, Littles personally appeared at the 1981 county
court proceedings, but there is nothing in the record or judgments
in that action that shows he ever claimed indigency or asked the
state to pay for the paternity test — even though Arkansas’s law
(unlike Connecticut’s statute in Streater) permitted such payment by
the county. See Ark. Stat. Ann. § 34-705.1 (Repl. 1962).! Instead,
the county court judgment reflects Littles appeared in person, was
ordered to deposit the cost of the paternity test and was informed
that, if he failed to pay for the test, or if the test failed to exclude
him as being the father, paternity would be established and support
would be set at $50.00 per month. Accordingly, in its 1982 judg-
ment, the county court found that Littles failed to pay for the
paterriity test, that he was found to be the infant’s father and that he
must pay $50.00 per month in child support. Littles filed no timely
appeal from that paternity judgment, nor did he file post-trial
motions for a new trial. See Thomas v. Easley, 277 Ark. 222, 640

! In fact, in the 1994 chancery court proceeding to request a paternity test and to set
aside the 1982 judgment, Littles testified that the judge in the original paternity proceeding
suggested that Littles should take the test, and Littles said, “I thought I could afford one when
I was at the hearing”
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S.W.2d 797 ( 1982); Epperson v. Sharp, 222 Ark. 456, 261 S.W.2d
267 (1953) (court held an appeal from county court in paternity
cases must be filed within thirty days). While Littles seeks now,
twelve years later, to assert he was indigent and unable to pay for a
paternity test in the 1981 and 1982 paternity proceedings, this court
has held that it will not go behind a judgment which is valid on its
face, to raise such factual issues anew.? Lawrence, Gdn. v. Meux, 282
Ark. 512, 669 S.W.2d 464 (1984). '

Consistent with the foregoing analysis, we agree with Flem-
ings’s argument that, under Ark. Code Ann. § 9-10-115 (Supp.
1995), the chancellor in these circumstances had no authority to
permit Littles to reopen or relitigate the paternity -holding and
underlying factual issues. Section 9-10-115 provides, in pertinent
part, as follows:

(b) The court shall not set aside, alter, or modify any
final decree, order, or judgment of paternity where paternity
blood testing, genetic testing, or other scientific evidence

was used to determine the adjudicated father as the biologi-
cal father.

(c)(1) Upon request for modification of a judicial find-
ing of paternity or a support order issued pursuant to § 9-10-
120, if the court determines that the original finding of paternity or
support order did not include results of scientific paternity
testing, consent of the parents, or was not entered upon a party’s
failure to comply with scientific paternity testing ordered by the court,
the court shall, upon request when paternity is disputed,
direct the biological mother, the child, and the adjudicated
or presumed father to submit to scientific testing for pater-
nity, which may include deoxyribonucleic acid testing or
other tests as provided by § 9-10-108. '

(2) In no event shall the adjudication or acknowledge-
ment of paternity be modified later than five (5) years after
such adjudication or execution of such acknowledgment.

2 The dissenting opinion makes references to Littles as being indigent and to the
entering of ex parte orders. Suffice it to say, the dissénting opinion reaches conclusions not
established by the 1982 judgment, and the dissenting opinion merely raises factual issues
which were put to rest by a valid 1982 judgment and proceeding in which Littles appeared
and participated.
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(Emphasis added.)

[2] As discussed previously, the 1982 judgment reflects the
county court’s original finding of paternity was entered upon Lit-
tles’s failure to comply with the scientific paternity testing ordered.
Thus, under the plain language of § 9-10-115(c)(1), the chancery
court had no authority to grant Littless motion to modify the
original judicial finding of paternity.

For the reasons hereinabove, we reverse and remand. ‘
BROWN and ROAF, J]., dissent; DUDLEY, J., not participating.

ANDREE LAYTON ROAF, Justice, dissenting. On July 21, 1981,
a warrant was issued for the arrest of the appellee, Darryl A. Littles,
as a result of the complaint filed against him by the appellant, Gina
Felicia Flemings. The complaint falsely alleged that Littles was the
father of Flemings’s five-month-old daughter. Flemings and Littles
were not married; Littles was nineteen years old, unemployed and
living with his grandmother at the time.

A hearing was held on November 16, 1981; Littles appeared at
this hearing without counsel. An order was entered on November
31, 1981, which reflected that Littles had been granted until January
16, 1982 to deposit the cost of a blood test with the child Support
Enforcement Unit (CSEU) of Pulaski County. The amount to be
deposited was not specified in this order. The order further pro-
vided that in the event Littles failed to pay by January 16, 1982,
paternity would be established and support set at $50 per month.

On January 28, 1982, the paternity referee signed a judgment
which established that Littles was the father of Flemings’s child. The
Judgment further stated that Littles had “failed to pay for blood
test.”

In August 1994, Littles sent a handwritten letter to the chan-
cellor in this case requesting that a blood test be done. He stated in
his letter that he “strongly” believed that he was not the father of
Flemings’s child, and that he did not have the money to pay for the
paternity test when it was ordered in 1981. He was charitable to
Flemings in his letter; he said that he believed that Flemings had
made an “honest mistake” and that only a paternity test could clear
up the matter.

The trial court treated this letter as a motion and Flemings,
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through the Pulaski CSEU, responded and asserted that because the
original paternity judgment was entered “upon defendant’s failure
to comply with scientific testing,” the trial court had no jurisdic-
tion to modify the paternity judgment, pursuant to Ark. Code Ann.
§ 9-10-115 (1993 Repl).

In this instance, the trial court considered Littles’s request for
genetic testing more than twelve years after the judgment of pater-
nity was entered in 1981. The chancellor, after a hearing, granted
the request; a review of the abstract and record makes it abundantly
clear why she did so in this case.

Littles was unemployed at the time of the entry of judgment.
He appeared before the court without counsel at the initial hearing
held on November 16, 1981. He testified that the hearing “went so
- quick” and that he agreed to the blood test because he did not
believe that he was the father of Flemings’s child. However, he was
not told by the paternity referee or by the attorney for Flemings
how much the test would cost. When he contacted CSEU after the
hearing, he was told that he would have to pay the sum of $625 in
advance to obtain this test. He could not afford to do so. Littles
earned only $90.46 in 1981 and entered the Job Corps in Texas
shortly after the initial hearing in November 1981. It is interesting
to note that the test finally conducted in 1993 cost him only $238.
This test conclusively determined that Littles could not be the
father of Flemings’s child.

In 1981, Ark. Stat. Ann. § 34-705.1 (Supp. 1985), provided
that a trial court could direct that the parties submit to one or more
blood tests to determine whether or not a defendant could be
excluded as being the father of a child. The statute further provided
that the cost of the test “shall be taxed as other costs in the case” or,
in the court’s discretion, “may be taxed against the county.” Id. The
statute further stated that whenever the court ordered such blood
tests to be taken and one of the parties “shall refuse to submit to such
tests,” such facts shall be disclosed upon the trial unless good cause is
shown to the contrary. Id. The paternity referee obviously did not
comply with this statute in any respect when he ordered the pater-
nity testing in November 1981 and entered the judgment of pater-
nity ex parte in January 1982. The paternity judgment did not find
that Littles refused to submit to the blood test, only that he failed to
pay for the test. The paternity referee in 1981 gave an indigent
young man, unrepresented by counsel, some sixty days to post the
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substantial sum of $625, and entered judgment against him ex parte
twelve days after he missed the sixty-day deadline.

In her arguments to the trial court, Flemingss counsel ac-
knowledged that the United States Supreme Court had declared
unconstitutional a Connecticut paternity statute which required the
defendant to pay the costs of paternity testing in advance. Little v. -
Streater, 452 U.S. 1 (1981). She further stated that the Arkansas
statute in effect in 1981 was constitutional because it provided for
taxing the cost of the test to the case. Flemings’s counsel conceded
to the trial court that Littles “possibly was not given his rights — his
due process rights under the statute, but his remedy was to appeal to
the Supreme Court” However, she admitted that the file did not
indicate that Littles was ever sent a copy of the paternity judgment
entered against him.

The trial court found that Littles was precluded in 1981 from
the testing due to his age and his inability to pay the cost of the test,
and that the statute which required that the State advance the cost
of testing was not followed. She set aside the judgment pursuant to
Ark. Code Ann. § 9-10-115, which provides that the chancery
court may vacate a paternity judgment when the original finding of
paternity did not include results of scientific paternity testing or was
not entered upon a party’s failure to comply with scientific pater-
nity testing ordered by the court.

The trial court determined that Littles’s inability to pay for the
blood test in advance did not constitute a “failure to comply with
scientific testing ordered by the court” We review chancery cases
de novo, and reverse only if the chancellor’s findings are clearly
erroneous. Perryman v. Hackler, 323 Ark. 500, 916 S.W.2d 105
(1996). Chancellors have broad powers to fashion any remedy that
is reasonable and justified by the proof. Id. If the paternity referee in
1981 had followed the statute which mandated that the cost of blood
testing be taxed in the case, no judgment of paternity would have
ever been entered against Littles. Under the circumstances of this
case, it was not clearly erroneous for the chancellor in 1995 to
determine that Littles’s inability to make a $625 payment ordered in
flagrant violation of Arkansas law did not constitute the “failure to
comply” with paternity testing contemplated by Ark. Code Ann.
§ 9-10-115(c)(1). It is the paternity referee, not Littles, who failed
to comply with the paternity-testing statute in 1981. This failure
constituted an abuse of discretion, and resulted in a denial of Littles’s
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right to due process in a very important and quasi-criminal pro-

ceeding. I would affirm.

BROWN, J., joins this dissent.




