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ZACCANTI v. STATE. [105°

ZACCANTI v. STATE.
Opinion delivered October 7, 1912.

STATUTES—CONSTRUCTION.—A proviso in a statute must be con-
strued with reference to the immediately preceding parts of the
clause to which it is attached. (Page 62.)
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2. LIQUORS—SEVERAL SALES OX SAME pAY.—Under Kirby’s Digest, §
5098, providing for punishment of one guilty of selling l.iqupr
without license, and that “each day of such unauthorized selling -
shall constitute a separate offense,” one who has been convicted
of unlawfully selling liquor to one person on a certain day can not
be convicted of making another sale to another person on the same
day. (Page 63.)

Appeal from Sebastian Circuit Court, Greenwood District;
Daniel Hon, Judge; reversed and dismissed.

STATEMENT BY THE COURT.

Appellant was charged with selling liquor without license,
upon the following indictment, the formal parts omitted.

“That the said Andy Zaccanti, in the county, district and -
State aforesaid, on the 17th day of November, 1911, unlaw-
fully did sell and give away and unlawfully was interested in
the selling and giving away of ardent, vinous, malt, spirituous
and intoxicating liquors without first having procured a license
from the county court of said county, authorizing the sale of
the same, against the peace and dignity of the State of Ark-
ansas.” - ‘

He filed a motion to quash the indictment, alleging that
there was another indictment pending against him for unlaw-
fully selling liquor on the 17th day of November, 1911, upon
which he had already been tried. This motion was overruled.
He then pleaded a former conviction and not guilty.

This indictment and one in another case, which had
already been submitted to the jury, upon the calling of this
case for trial, each charged the sale of liquor on the same day,
and the proof showed that appellant sold beer to two different
parties on the same day and at the same time. Defendant was
put upon trial on the first indictment, and the sale to one of
the parties was proved, and the case submitted to the jury,
and upon its retiring he was put upon trial in the indictment
herein, and while the trial was in progress the jury in the other
case returned a verdict of guilty against him.

Upon permission of the court, he pleaded the former
conviction, which was proved, and also the fact that the sale -
relied upon by the State for conviction in each case occurred
on the same day, as already stated. He then requested a per-
emptory instruction of not guilty, and upon the denial thereof
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asked the court to instruct the jury to acquit him in this case
. if they should find from the evidence that the sale of beer proved
was made on the same day upon which the sale was made,
which was proved or in evidence before the jury in the case
wherein he had already been convicted. The court refused
to give this instruction over his exceptions, and instructed
the jury that if they should find beyond a reasonable doubt
that the defendant within the district, county and State,
within one year next before the finding of the indictment,
sold beer, as testified to by the witnesses for the State, without
first having obtained the license, they would find him guilty.
The jury returned a verdict of guilty and assessed a fine of
"~ $75, from which this appeal comes.

George W. Dodd, for appellant.

The plea of former conviction should have been sustained.
The statute is clearly directed against each day’s unlawful
business, and not against separate sales on the same day.
Kirby’s Dig., § 5112; 56 Ark. 850.

Hal L. Norwood, Attorney General, and William H.
- Rector, Assistant, for appellee.

Appellee confesses error. The statute speciﬁgally provides
that “‘each day of such unauthorized selling shall constitute
a separate offense.” The Legislature by the use of this lan-
guage impliedly excluded the operation of the statute as to
each separate sale.

KirBYy, J., (after stating the facts). This indictment
charges the sale of liquor without first procuring a license, as
required by section 5093 of Kirby’s Digest, the punishment
for which offense is prescribed by section 5112 of the Digest,
which makes provision for different and greater penalties
upon the second and third conviction of a similar offense, with
a proviso as follows:

““Where more than one indictment is found against the
same party or parties at the same term of court, if it be the first
charge or charges of this nature against the party or parties,
the same punishment shall be inflicted under each indictment
as if it were the first offense, and each day of such unauthorized
selling shall constitute a separate offense.”

, It is insisted that, since both of the sales of liquor charged
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