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WALDERS 9. STATE.

Opinion delivered January 1, 1912.

1. BURGLARY—BURGLARIOUS INTENT. —Whether one who, after entering
a saloon at night, was accidentally locked up therein, and while there
and during the night committed grand larceny, was guilty of burglary
or not depends upon whether at the time of such entry he intended to
commit a felony. (Page 347.)

2. SAME—INTENT.—One who enters a saloon at night through an open
door with intent to commit a felony is guilty of burglary. (Page 348.)

Appeal from Sebastian Circuit Court, Fort Smith District;
Daniel Hon, Judge; affirmed.

Edwin Hiner, for appellant.

The court’s instruction on the question of burglary is too
general. Taken as a whole, it is meaningless and misleading.
The entry being admitted, the jury should have been instructed
specifically on the question of intent, and the court’s refusal
so to instruct them at appellant’s request was reversible error.
92 Ark. 216.
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Hal L. Norwood, Attorney General, and William H. Rec-
tor, Assistant, for appellee.

1. The instruction requested by appellant is correct, but
the principle of law therein contained is included in the instrue-
tion given by the court on its own motion, and its repetition
was not necessary, and not required.

2. If the appellant entered the store by the usual mode,
through the door, with the intention of secreting himself there
and waiting until the store had been closed and then committing
a felony, under the law as announced by this court, appellant
was guilty of burglary. 91 Ark. 434.

Woop, J. The appellant was convicted, upon a sufficient
indictment, of the crime of burglary.

The testimony on the part of the State tended to prove that
the saloon of Northum & Company had been‘closed at 12 o’clock
at night on the 16th of August, 1911; that on the following
morning two of their cash registers had been entered. These '
registers contained something over six dollars in money, which
had been taken, and some whisky had also been stolen. The
value of the whisky and money amounted to more than ten
dollars. '

There was testimony tending to show that the person
committing the larceny- of the money and the whisky was
lockéd up in the saloon at night. It was admitted By counsel
for appellant that the appellant was the person that entered the
saloon in the night, time, and who was left in the saloon, and he
says that the owners of the saloon locked him up in there.
The contention on the part of the appellant is that he was drunk
and went to sleep in the saloon, and was not discovered by the

-owners thereof when they closed up for the night, and that
afterwards he awoke and committed the larceny, and that he
had no intention of committing the larceny when he entered
the saloon. .

The court, among other instructions, gave the following:

““On the charge of burglary, if you find from the evidence
beyond a reasonable doubt that the defendant, in this county
and district, within three years prior to the returning of this
indictment, which indictment was returned on the 16th day of
this month, entered the house of J. A. Northum Liquor Com-
pany unlawfully and with the felonious intent to commit a
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_ felony, that is, to commit grand larceny, you will find the de-
fendant guilty if you find those facts beyond a reasonable
doubt.” L

And also the following:

“If the defendant was accidentally locked up in the saloon
and woke up and found it out and got out, unless he went in
there for the purpose of being locked up for the purpose of
stealing something, if he entered there in the night time with the
intent to commit a felony after he was left in there, he would
be guilty of burglary, but if he did not he would not; or if he
went back there afterwards and found the door partially open
and entered for the purpose (as he says) of closing the door,
he would not be guilty of burglary; but if he went back ‘there
with the intention of committing a felony, even after he found
the door open in the night time and entered with the intent to
commit a felony, he would be guilty of burglary.” -

The court also refused the following prayer for instruction
asked by appellant: ' )

“The jury are instructed that, before the defendant can
be convicted of the crime of burglary, the jury must believe from
the evidence, beyond a reasonable doubt, that at the time the
defendant entered the saloon there existed in his mind a fixed,
certain and specific intent to commit a felony.”

“Burglary is the unlawful entering a house * * * in
the night time with the intent to commit a felony.” Kirby’s
Digest, § 1603.

In Pinson v. State, 91 Ark. 434, this court said: “One
who at night enters a saloon open for business during business
hours, and without fraud or deception practiced on the owner
in making the entry, will be guilty of burglary if he enters with
the purpose formed before or at the time of the entry to commit
a felony.” '

While it is necessary for a specific intent to be formed in
the mind of the accused at the time he enters the building to
commit a felony, we are of the opinion that theinstructionsgiven
by the court were sufficient on this point. The jury must
have understood from these instructions that it was necessary
for the State fo prove beyond a reasonable doubt that the
appellant entered the saloon in the night time, with the specific
- intent at the time he entered to commit a felony, towit:
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grand larceny, before they were authorized to conviet the
defendant of burglary. No prejudicial error, therefore, was
committed by the court in refusing the prayer of the appellant,
although it was correct.. h

It was contended on behalf of appellant that he had no
intention when he entered the saloon of committing grand
larceny, but that the intention was formed after he awoke in
the saloon. But it was a question for the jury, under the
" evidence, as to whether or not he had the intention at the time
he entered the saloon of commiitting the larceny. The court
properly submitted that question to the jury, in the instruction
which we have set out. While the instruction was loosely
drawn, we are of the opinion, as already stated, that the jury
must have undersood that it was necessary for the appellant
to have had the specific intent in his mind to commit a felony
- at the time he entered the saloon in the night time before he
could be convicted of the crime of burglary.

It could serve no useful purpose to review the evidence in
detail. It was amply sufficient to support the verdict. The
judgment is therefore correct, and is affirmed. .



