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1. MOTIONS — DIRECTED VERDICT — REVIEW OF DENIAL. — When
reviewing a denial of a motion for a directed verdict, the appellate
court determines whether the jury’s verdict is supported by substan-
tial evidence; substantial evidence is evidence of sufficient force and
character to compel a conclusion one way or the other with reason-
able certainty; it must force the mind to pass beyond mere suspicion
or conjecture; the appellate court reviews the evidence and all
reasonable inferences arising therefrom in the light most favorable
to the party on whose behalf judgment was entered.

2. INSURANCE — INSURABLE INTEREST — NOT DEPENDENT UPON
OWNERSHIP. — An insurable interest is not dependent upon
ownership.

3. INSURANCE — INSURABLE INTEREST — DISCUSSED. — Generally

speaking, a person has an insurable interest in property whenever he
would profit by or gain some advantage by its continued existence
and suffer some loss or disadvantage by its destruction; if he would
sustain such loss, it is immaterial whether he has, or has not, any
title in, or lien upon, or possession of, the property itself.

4. INSURANCE — INSURABLE INTEREST — APPELLEES HAD INSUR ABLE
INTEREST IN RESIDENCE. — Where appellees’ testimony was sub-
stantial evidence that they had a substantial economic interest in
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preserving the subject property and stood to suffer some loss or
disadvantage by its destruction, appellees had an insurable interest in
the residence and the property therein, regardless of the fact that
they were not the titled owners of the residence.

INSURANCE — BURDEN OF PROOF ~—— SHIFTS TO INSURER AFTER
INSURED ESTABLISHES PRIMA FACIE CASE. — Once the insured estab-
lishes a prima facie case for recovery under the insurance policies,
the burden shifts to the insurer to prove that the damages claimed
were not covered under the policy.

INSURANCE — BURDEN OF PROOF — JURY DID NOT ERR IN CON-
CLUDING APPELLANT HAD NOT MET BURDEN. — Whether appellees’
actions were fraudulent or the statements were materially false was a
question for the jury, which apparently believed appellees’ explana-
tions and concluded that appellant had not met its burden; the
supreme court found no error with the jury’s conclusion.
WITNESSES — TESTIMONY — JURY FREE TO BELIEVE OR DISBE-
LIEVE. — The jury is free to believe or disbelieve the testimony of
any witness; this is true even if the testimony is uncontradicted or
unimpeached.

INSURANCE — SUSPICIOUS ORIGIN OF FIRE — SUBSTANTIAL EVI-
DENCE SUPPORTED FINDING THAT FIRE WAS NOT INTENTIONALLY SET
BY APPELLEES. — Where appellant presented no convincing evi-
dence demonstrating a motive for the fire that destroyed appellees’
residence, and where the evidence demonstrated that appellees suf-
fered a tremendous loss as a result of the fire, the supreme court,
viewing, as required, the evidence in the light most favorable to
appellees, concluded that the jury’s verdict that the fire was not
intentionally set by appellees was supported by substantial evidence.
EVIDENCE — NOVEL SCIENTIFIC EVIDENCE —  RELEVANCY
APPROACH TO ADMISSION. — The relevancy approach to the admis-
sion of novel scientific expert testimony, based on Arkansas Rules
of Evidence 401, 402, and 702, requires the trial court to conduct a
preliminary inquiry focusing on (1) the reliability of the novel
process used to generate the evidence, (2) the possibility that admit-
ting the evidence would overwhelm, confuse, or mislead the jury,
and (3) the connection between the evidence to be offered and the
disputed factual issues in the particular case; under this approach,
reliability is the critical element.

EVIDENCE — NOVEL SCIENTIFIC EVIDENCE — FACTORS BEARING
UPON RELIABILITY. — Regarding novel scientific evidence, a num-
ber of factors bear upon reliability, including the novelty of the new
technique, its relationship to more established modes of scientific
analysis, the existence of specialized literature dealing with the
technique, the qualifications and professional stature of expert wit-
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nesses, and the nonjudicial uses to which the scientific techniques
are put.

EVIDENCE — NOVEL SCIENTIFIC EVIDENCE — RULING AFFIRMED
WHERE APPELLANT FAILED TO CARRY BURDEN OF PROOF ON
ISSUE. — The supreme court concluded that the proffered testi-
mony concerning a dogs alleged superior ability to detect the
presence of accelerants did not pass muster where appellant did not
make any showing regarding the scientific validity of the evidence,
and where there was no evidence that the scientific theory had ever
been tested or subjected to peer review, or that it had been other-
wise embraced by the particular scientific community; because
appellant, as the proponent of novel scientific evidence, failed to
carry its burden of proof on the issue of reliability, the supreme
court affirmed the trial court’s ruling on the issue.

MISTRIAL — EXTREME REMEDY — WHEN GRANTED. — A mistrial
is a drastic and extreme remedy that should be granted only when
there has been error so prejudicial that justice cannot be served by
continuing the trial or when fundamental fairness of the trial itself
has been manifestly affected; the trial court has wide discretion in
granting or denying a motion for a mistrial, and the supreme court
will not disturb the court’s decision absent an abuse of discretion or
manifest prejudice to the movant; a mistrial will only be granted
where any possible prejudice could not have been removed by an
admonition to the jury.

JURY — JUROR MISCONDUCT — MOVING PARTY’S BURDEN TO
PROVE REASONABLE POSSIBILITY OF PREJUDICE. — Regarding allega-
tions of juror misconduct, the moving party bears the burden of
proving that a reasonable possibility of prejudice resulted.
MISTRIAL — NO EVIDENCE OF JURORS ENGAGED IN PREMATURE
DISCUSSIONS — TRIAL COURT DID NOT ABUSE DISCRETION IN
REFUSING TO GRANT MISTRIAL. — Where, concerning a note con-
taining four questions submitted to the trial court by the jury
during a recess, there was no actual evidence that any jurors had
engaged in premature discussions of the case, and where the trial
court’s admonition was precisely the relief initially requested by
appellant, the supreme court concluded that the trial court did not
abuse its discretion in refusing to grant a mistrial or to conduct an
individualized inquiry of the jurors and affirmed on the issue.
JURY — INSTRUCTIONS — REFUSAL TO GIVE PROFFERED INSTR.UC-
TION NOT ABUSE OF DISCRETION. ~— The supreme court held that
the trial court did not abuse its discretion in refusing to give a
proffered instruction that used the exact language of the insurance
policy concerning the voiding of the policy where appellant’s prof-
fered instruction included the disputed word “material”’; where the
language of the policy itself raised the inference that mere false
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statements are not sufficient to void the policy; and where the
policy language was, at best, ambiguous, and the supreme court was
obliged to resolve the ambiguity in favor of the insureds.

16. EVIDENCE — REBUTTAL EVIDENCE — TRIAL COURT’S DISCRE-
TION. — Admissibility of rebuttal evidence lies within the sound
discretion of the trial court; the appellate court will not reverse
absent a showing of abuse of that discretion.

17. EVIDENCE — REBUTTAL EVIDENCE — OFFERED IN REPLY TO NEW
MATTERS. — Genuine rebuttal is evidence that is offered in reply to
new matters; however, the fact that the evidence could have been
presented in the plaintiff’s case-in-chief does not preclude its intro-
duction on rebuttal if it serves to refute evidence raised by the
defense.

18. EVIDENCE — REBUTTAL EVIDENCE — TRIAL COURT DID NOT ABUSE
DISCRETION IN ALLOWING WITNESSES’ TESTIMONY ABOUT APPELLEES’
EMOTIONS. — Where the record reflected that a rebuttal witness
testified that, about a week after the fire, he and appellee went to
the house and looked around the burned structure and that appellee
was very sad and depressed about his house, and no objection was
made to this testimony; and where other witnesses testified about
appellees’ emotions, the trial court did not abuse its discretion in
allowing the testimony, as it was particulatly relevant to refute
appellant’s defense that appellees set fire to their own home to
collect the insurance proceeds.

19. APPEAL & ERROR — PRESERVATION OF POINT FOR APPEAL —
OBJECTION MUST BE MADE AT FIRST OPPORTUNITY. — To preserve a
point for appeal, a proper objection must be asserted at the first
opportunity.

20. EVIDENCE — REBUTTAL EVIDENCE — TRIAL COURT DID NOT ABUSE
DISCRETION IN ALLOWING APPELLEE’S REBUTTAL TESTIMONY. —
Where, on rebuttal, appellee described the substance of his conver-
sations with an insurance adjuster regarding appellant’s requests for
documentation, the trial court did not abuse its discretion by per-
mitting appellee’s rebuttal testimony.

21. ATTORNEY & CLIENT — ATTORNEY’S FEES — AWARD
AFFIRMED. — Under the principle that it does not matter whether
the actual payment under the policy is made to the insured or to the
loss payee for the insureds to be entitled to the statutory penalty and
attorneys’ fees when payment by the insurance company is late, the
supreme court affirmed the award of attorneys’ fees and the statu-
tory penalty to appellees.

Appeal from Sebastian Circuit Court, Greenwood District;
James Robert Marschewski, Judge; affirmed.
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Kirkman T. Dougherty, for appellants.

Nolan, Caddell & Reynolds, by: Bennett S. Nolan, for appellees.

DONALD L. CORBIN, Justice. This appeal raises issues of first
impression regarding (1) alleged premature jury delibera-
tions, and (2) the applicability of Daubert v. Merrell-Dow Pharmaceuti-
cals, Inc., 509 U.S. 579 (1993), to the Arkansas Rules of Evidence.
Appellants Farm Bureau Mutual Insurance Company of Arkansas,
Inc., and Southern Farm Bureau Casualty Insurance Company (col-
lectively, “Farm Bureau”) appeal the judgment of the Sebastian
County Circuit Court in favor of Appellees Gaylon and Tammy
Foote for their claim to recover insurance proceeds, after a fire
destroyed their residence. Farm Bureau raises seven points for rever-
sal. Our jurisdiction of this matter is pursuant to Ark. Sup. Ct. R.
1-2(b)(1). We affirm.

The record reflects that in the early morning hours of Septem-
ber 29, 1997, while the Footes were out of town, their residence in
Greenwood was destroyed by fire. Their Chevrolet Blazer and two
Polaris watercrafts, which were parked in the garage at the time,
were also destroyed. It was not disputed that the homeowners
policy and the motor-vehicle policy issued by Farm Bureau were in
effect at the time of the fire. It was not disputed that the Footes
were the named insureds, and that the fire resulted in a total loss.
Farm Bureau paid off the mortgage interest in the home held by
Farmers Bank, as well as the lien on the Blazer held by First
Resource Credit Union. Farm Bureau denied payment to the
Footes, however, because its investigation revealed that (1) the fire
was intentionally set by the Footes or at their direction, and (2) the
Footes intentionally concealed or misrepresented material facts or
circumstances relating to their loss and coverage.

The Footes subsequently filed suit against Farm Bureau in the
Sebastian County Circuit Court. The jury returned a verdict in
favor of the Footes, finding that (1) the Footes had an insurable
interest in the residence; (2) the Footes had not committed fraudu-
lent acts or made material false statements in their procurement of
the policies or in the damage claims; and (3) the fire was not
intentionally set by the Footes or by anyone else at their direction.
Following the jury’s verdict, the trial court awarded the Footes
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$117,297.62, plus interest; a statutory penalty of $14,075.71; costs
of $323.63; and attorney’s fees of $47,574.45. This appeal followed.

1. Substantial Evidence

[1] For its first point for reversal, Farm Bureau argues that the
trial court erred in denying its motion for directed verdict. Farm
Bureau also argues for its sixth point that the jury’s verdict is not
based on substantial evidence. Because these points are merely dif-
ferent ways of stating the same argument, we review them together.
Specifically, Farm Bureau argues that (1) the Footes failed to estab-
lish an insurable interest in the property; (2) the homeowners policy
was voided by the Footes’ fraudulent acts and false statements made
before and after the fire; and (3) the fire was intentionally set by the
Footes. When reviewing a denial of a motion for a directed verdict,
we determine whether the jury’s verdict is supported by substantial
evidence. State Auto Property & Cas. Ins. v. Swaim, 338 Ark. 49, 991
S.W.2d 555 (1999). Substantial evidence is evidence of sufficient
force and character to compel a conclusion one way or the other
with reasonable certainty; it must force the mind to pass beyond
mere suspicion or conjecture. Id. We review the evidence and all
reasonable inferences arising therefrom in the light most favorable
to the party on whose behalf judgment was entered. Id.

A. Insurable Interest

Farm Bureau argues that there was not substantial evidence
showing that the Footes had an insurable interest in the property.
This argument is based on the claim that the Footes lacked owner-
ship because their names were not on the title to the home.

According to the evidence, the Footes had lived at the resi-
dence in Greenwood for several years prior to the fire and had made
improvements to the home by constructing a garage and a two-
story addition. The Footes admitted that title to the property was in
the names of Gaylon’s parents, Garlan and Judy Foote. Both Gaylon
and Tammy testified that at the time the home was purchased, they
were divorced, but attempting to reconcile. They indicated that
because they were not certain of a reconciliation, title to the home
was put in Gaylon’s parents’ names. They also admitted that the
mortgage was in Gaylon’s parents’ names, and that payments were
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made out of a joint bank account shared by Gaylon and his mother.
Nevertheless, the Footes maintained that they actually paid all the
mortgage payments, insurance, and taxes on the home, and that
they also paid for the improvements to the property.

Garlan Foote confirmed their testimony regarding the owner-
ship and payment of the home. He stated that when Tammy and
Gaylon split up, Gaylon thought it would be best to put the house
in his parents’ names in case there was any confusion later. He stated
that Gaylon has paid for the house, and that Gaylon and Tammy
paid for the improvements to the home. He stated that he and his
wife have never made any mortgage payments or exercised any
control over the house. He stated further that although his wife
actually writes out the payment checks, she has no interest in the
joint bank account.

[2-4] Arkansas Code Annotated § 23-79-104 (Repl. 1999)
provides:

(a) No contract of insurance of property or of any interest in
property or arising from property shall be enforceable as to the
insurance except for the benefit of persons having an insurable
interest in the things insured at the time of the effectuation of the
insurance and at the time of the loss.

(b) “Insurable interest” as used in this section means any
actual, lawful, and substantial economic interest in the safety or
preservation of the subject of the insurance free from loss, destruc-
tion, or pecuniary damage or impairment.

“[A]n insurable interest is not dependent upon ownership.” Beatty v.
USAA Cas. Ins. Co., 330 Ark. 354, 361, 954 S.W.2d 250, 253
(1997) (quoting Hinkle v. Perry, 296 Ark. 114, 119, 752 S.W.2d 267,
269 (1988)).

Generally speaking, a person has an insurable interest in property’
whenever he would profit by or gain some advantage by its contin-
ued existence and suffer some loss or disadvantage by its destruc-
tion. If he would sustain such loss, it is immaterial whether he has,
or has not, any title in, or lien upon, or possession of, the property
itself.

Id. at 361-62, 954 S.W.2d at 253-54 (quoting Hartford Fire Ins. Co. v.
Stanley, 7 Ark. App. 94, 96, 644 S.W.2d 628, 629 (1983) (citing, 3
Couch on Insurance § 24:13 (2d ed. 1960))). The foregoing testimony
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is substantial evidence that the Footes had a substantial economic
interest in preserving the property and stood to suffer some loss or
disadvantage by its destruction. Accordingly, the Footes had an
insurable interest in the residence and the property therein, regard-
less of the fact that they were not the titled owners of the residence.

B. Fraudulent Acts and False Statements

Farm Bureau next argues that the Footes were not entitled to
any recovery under the terms of the homeowners policy, due to the
allegedly uncontroverted evidence that the Footes committed
fraudulent acts and made false statements. Specifically, Farm Bureau
contends that the Footes made false statements about (1) their status
as owners of the house and their interest in the two watercrafts
burned in the fire, and (2) their additional living expenses. Farm
Bureau also contends that Gaylon committed a fraudulent act by
submitting false receipts as documentation for their claimed addi-
tional living expenses.

Regarding the first of these points, Farm Bureau introduced
the insurance application, signed by Gaylon, reflecting that the
Footes had indicated the land was not owned by someone other
than the applicants and that there were no occupants on the prem-
ises other than the owner. Gaylon testified that when he applied for
the insurance policy, he explained the ownership situation to Farm
Bureau’s agent, Brad Walker, and that Walker then completed the
application for insurance. Gaylon testified that he also told this
information to Farm Bureau’s adjuster, Kent Bard, after the fire.

Farm Bureau presented the property inventory completed by
the Footes, wherein they claimed a loss of $12,500.00 for the value
of the two Polaris watercrafts. It also presented the titles to the
watercrafts, showing them to be owned by Charles Hamilton.
Gaylon admitted that when he signed the inventory, he understood
that he was representing that the items listed were his property. He
maintained, however, that he held more than a majority of the
ownership interest in the watercrafts. He explained that Hamilton
was his partner and that Hamilton’s ownership interest was approxi-
mately $3,500.00, while the remaining interest was his.

Farm Bureau also presented evidence showing that the Footes
misrepresented the nature of their interest in the trailer in which
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they were living after the fire. Farm Bureau questioned Gaylon
about a letter that he had written to the insurance company stating
that he and Tammy had rented the trailer for $750.00 per month.
Gaylon admitted that the information in the letter was wrong,
because he and Tammy had actually purchased, not rented, the
trailer. Gaylon also admitted that he had a friend write fictitious
receipts as proof of the rental fees for the trailer. On rebuttal,
Gaylon explained that he presented the false receipts as a result of
conversations with Bard, wherein Bard agreed to pay the Footes
$700.00 a month for additional living expenses. Gaylon stated that
Bard told him that they could live with their parents and still receive
$700.00 per month, but that they would still have to furnish receipts
for their expenses so that he would have something to put in his file.
According to Gaylon, Bard told him: “It’s your money and we’ll

pay it to you[.]”

Bard confirmed the substance of these conversations, testifying
that he told the Footes that Farm Bureau would pay additional
living expenses even if they were living with their parents and not
paying any money. Bard also stated that he told the Footes that they
had to have some documentation to justify payment of those living
expenses.

[5-7] Whether these actions were fraudulent or the state-
ments were materially false was a question for the jury. This court
has recognized that once the insured establishes a prima facie case
for recovery under the insurance policies, the burden shifts to the
insurer to prove that the damages claimed were not covered under
the policy. See Reynolds v. Shelter Mut. Ins. Co., 313 Ark. 145, 852
S.W.2d 799 (1993). The jury was instructed on this issue as follows:

Farm Bureau contends that the insurance contract is void
because of certain actions and representations of the Plaintiffs.

If you find by a preponderance of the evidence, either before
or after the loss, there have been fraudulent acts or material false
statements made or material facts or circumstances concealed or
misrepresented in regard to the insured property, the insured cov-
erage, or the loss by the Plaintiffs, then your verdict must be for the
Defendants and against the Plaintiffs.

The jury apparently believed the explanations offered by the Footes
and concluded that Farm Bureau had not met its burden on this
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issue. We find no error with this conclusion. The jury is free to
believe or disbelieve the testimony of any witness. Bearden v. J.R.
Grobmyer Lumber Co., 331 Ark. 378, 961 S.W.2d 760 (1998). This is
true even if the testimony is uncontradicted or unimpeached. See
Anderson v. Graham, 332 Ark. 503, 966 S.W.2d 223 (1998).

C. Suspicious Origin of the Fire

Lastly, Farm Bureau contends that the evidence supports a
finding that the Footes intentionally set fire to the property. While
we agree that the evidence indisputably showed that the fire had
suspicious origins, we affirm the jury’s verdict.

During the trial, testimony was presented from several expert
witnesses showing that the fire started in the area of the kitchen and
utility room, near the entrance to the garage. The presence of
accelerants was detected in the living room floor and near the
kitchen door. No accidental cause for the fire was discovered, and it
was the conclusion of Farm Bureau’s fire investigation experts that
the fire was intentionally set. No direct proof, however, was offered
by Farm Bureau connecting the Footes to the suspicious cause of
the fire. Although it attempted to show that only the Footes had the
opportunity to commit the fire, based on their admissions that the
home was locked and no one else had keys, Farm Bureau’s fire
specialist, Rodger Smith, conceded that someone else could have
broken into the home and started the fire. He stated that a break in
could have been possible, as the back door was completely missing
from the home.

[8] Perhaps more significant is the fact that Farm Bureau
presented no convincing evidence demonstrating a motive for the
fire. Although Smith opined that the motive of financial gain was
usually present in fires of this nature, Farm Bureau produced no
specific evidence that such was the case here. Smith merely
surmised that the financial gain was derived from the Footes having
their mortgage paid in full and thus owning the house free and
clear. Smith’s theory was not supported by the evidence, however,
which demonstrated that the Footes suffered a tremendous loss as a
result of the fire. Gaylon testified that everything that they had
worked for over the course of many years was gone. Tammy testi-
fied about the personal items destroyed that were of sentimental
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value to them, such as a collection of the children’s school photo-
graphs, a painting done by a family friend that had been given to
them as a wedding present, Tammy’s angel collection, and approxi-
mately twenty sound tracks for music that Tammy performed at
church. Viewing the evidence in the light most favorable to the
Footes, as we are required to do, we conclude that the jury’s verdict
on this point is supported by substantial evidence.

I1. Scientific Expert Testimony

For its second point for reversal, Farm Bureau argues that the
trial court erred in refusing to allow Trooper Doug Estes, an inves-
tigator with the Arkansas State Police, to testify regarding the
alleged superior ability of his canine partner, Benjamin, to detect
the presence of accelerants after a fire. Estes testified that as a result
of his training, Benjamin has the ability to discriminate between
different types of chemicals, so that when the dog alerts on a
particular spot at a fire scene, it signifies the presence of accelerants.
Estes stated that Benjamin has been trained extensively in this area
and was required to test at an accuracy rate of 100 percent in order
to receive his certification. Estes stated further that it has been
proven in numerous cases that a dog’s nose is more sensitive than the
laboratory equipment used by forensic chemists. He stated that a
dog’ nose can detect 300 parts per billion, while the laboratory tests
detect 100 parts per million. The source of his information was a
master’s thesis written by Kevin Lockridge, the purported director
of the Florida State Crime Laboratory. Farm Bureau offered this
testimony to explain why the dog made five “hits,” while the
chemist only detected measurable amounts of accelerants in two
samples. The trial court denied admission of the proffered testi-
mony based on the holding in Daubert, 509 U.S. 579. This court has
not previously adopted the holding in Daubert. We do so now.

In Daubert, 509 U.S. 579, the petitioners urged the Court to
dispose of the test established in Frye v. United States, 293 E 1013
(D.C. Cir. 1923), which provided that “expert opinion based on a
scientific technique is inadmissible unless the technique is ‘generally
accepted’ as reliable in the relevant scientific community.” 509 U.S.
at 584. They contended that the Frye test had been superseded by
the adoption of the Federal Rules of Evidence. The Court agreed
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and established the following inquiry to be conducted by the trial
court:

Faced with a proffer of expert scientific testimony, then, the
trial judge must determine at the outset, pursuant to Rule 104(a),
whether the expert is proposing to testify to (1) scientific knowl-
edge that (2) will assist the trier of fact to understand or determine
a fact in issue. This entails a preliminary assessment of whether the
reasoning or methodology underlying the testimony is scientifically
valid and of whether that reasoning or methodology properly can
be applied to the facts in issue.

Id. at 592-93 (footnotes omitted). The Court concluded that a key
consideration is whether the scientific theory or technique can be
or has been tested. Other considerations include whether the the-
ory or technique has been subjected to peer review and publication,
the potential rate of error, and the existence and maintenance of
standards controlling the technique’s operation. Additionally, the
Court recognized that general acceptance in the scientific commu-
nity can have a bearing on the inquiry. The Court emphasized that
the inquiry envisioned by Federal Rule of Evidence 702, which is
identical to our Rule 702, is a flexible one:

Its overarching subject is the scientific validity — and thus the
evidentiary relevance and reliability — of the principles that
underlie a proposed submission. The focus, of course, must be
solely on principles and methodology, not on the conclusions that
they generate.

Id. at 594-95 (footnote omitted).

[9, 10] Two years before the Court’s decision in Daubert, this
court adopted a strikingly similar approach to the admission of
novel scientific expert testimony in Prater v. State, 307 Ark. 180, 820
S.W.2d 429 (1991). This approach, based on Arkansas Rules of
Evidence 401, 402, and 702, requires the trial court to conduct a
preliminary inquiry focusing on (1) the reliability of the novel
process used to generate the evidence, (2) the possibility that admit-
ting the evidence would overwhelm, confuse, or mislead the jury,
and (3) the connection between the evidence to be offered and the
disputed factual issues in the particular case. Under this approach,
reliability is the critical element. There are a number of factors that
bear upon reliability, including “the novelty of the new technique,
its relationship to more established modes of scientific analysis, the
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existence of specialized literature dealing with the technique, the
qualifications and professional stature of expert witnesses, and the
non-judicial uses to which the scientific techniques are put.” Id. at
186, 820 S.W.2d at 431 (citing Andrews v. State, 533 So. 2d 841 (Fla.
Dist. Ct. App. 1988) (citing United States v. Downing, 753 E2d at
1238-39, and Weinstein & Berger, Weinstein’s Evidence 9 702[03]
(1991))).

[11] In the present case, we conclude that the proffered testi-
mony concerning the dog’s alleged superior ability to detect the
presence of accelerants does not pass muster using either the Daubert
or Prater analysis. Farm Bureau simply did not make any showing
regarding the scientific validity of the evidence. For instance, Estes
did not produce the study allegedly conducted by Lockridge, so
there was no way of ascertaining the techniques used or the poten-
tial rate of error. There was no evidence that this scientific theory
had ever been tested or subjected to peer review, or that it had been
otherwise embraced by the particular scientific community. In
short, Farm Bureau, as the proponent of the novel scientific evi-
dence, failed to carry its burden of proof on the issue of reliability.
See Houston v. State, 321 Ark. 598, 906 S W.2d 286 (1995). We thus
affirm the trial court’s ruling.

1L Mistrial

For its third point for reversal, Farm Bureau argues that the
trial court erred in denying its motion for mistrial as a result of four
questions submitted to the court by the jury during a recess. The
record reflects that during Farm Bureau’s presentation of its defense,
the trial court was given a note from the jury asking four questions:
(1) “Who first discovered the fire?”; (2) “Who were the firemen/
department on call?”; (3) “What emotions were observed on the
Footes on arriving on the scene?”; and (4) “Why did the insurance
company take the payments on the pohcy if the house ownership
was in question?”

After reading the questions to the parties, the trial judge pro-
posed telling the jurors that he could not answer the questions and
then admonishing them that all the evidence had not yet been
presented. In response, counsel for Farm Bureau proposed that the
Jurors be told that at the conclusion of the case, the court will
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instruct them and they will decide the case based on the law given
and the evidence heard. Counsel for the Footes then expressed his
concern that the jurors were prematurely talking about these issues
before all the evidence had been presented. Counsel for Farm
Bureau then agreed with that concern and moved for a mistrial.
Alternatively, Farm Bureau asked the court to voir dire the jurors to
determine the extent, if any, of their deliberations on the issues in
the case.

The trial court denied the motion for mistrial, finding that
Farm Bureau’s concern would be cured by admonishing the jurors
that they are to base their decision on the evidence presented and
the instructions given at the conclusion of the trial. The trial court
found further that conducting voir dire of the jurors individually
would only complicate the situation, rather than cure it.

[12, 13] It is well settled that a mistrial is a drastic and
extreme remedy that should be granted only when there has been
error so prejudicial that justice cannot be served by continuing the
trial or when fundamental fairness of the trial itself has been mani-
festly affected. See Arthur v. Zearley, 337 Ark. 125, 992 S.W.2d 67
(1999); Edwards v. Stills, 335 Ark. 470, 984 S.W.2d 366 (1998). The
trial court has wide discretion in granting or denying a motion for a
mistrial, and we will not disturb the court’s decision absent an abuse
of discretion or manifest prejudice to the movant. Id. A mistrial will
only be granted where any possible prejudice could not have been
removed by an admonition to the jury. Id. Regarding allegations of
juror misconduct, the moving party bears the burden of proving
that a reasonable possibility of prejudice resulted. Sunrise Enters., Inc.
v. Mid-South Rd. Builders, Inc., 337 Ark. 6, 987 S.W.2d 674 (1999);
Berry v. St. Paul Fire & Marine Ins. Co., 328 Ark. 553, 944 S.W.2d
838 (1997).

Farm Bureau relies primarily on the case of United States v.
Resko, 3 E3d 684 (3rd Cir. 1993), for the holding that “[i]t is a
generally accepted principle of trial administration that jurors must
not engage in discussions of a case before they have heard both the
evidence and the court’s legal instructions and have begun formally
deliberating as a collective body.” Id. at 688. The facts in Resko
establish that seven days into a nine-day trial, a juror approached a
court officer and reported that the members of the jury had been
discussing the case during the recesses and while waiting in the jury
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room. The trial court then summoned the jurors, informed them of
the problem, and gave each of them a questionnaire to complete.
The two questions asked of the jurors were (1) whether they had
discussed the facts of the case amongst themselves during the trial,
and (2) if so, whether they had formed an opinion about the guilt
or innocence of the defendants. All twelve jurors answered “yes” to
the first question and “no” to the second question. The trial court
made no further inquiries of the jurors, and the defendants were
eventually convicted. The court of appeals vacated the convictions
on the ground that the trial court should have conducted individual
inquiry of the jurors. The court held:

Although ordinarily a defendant must establish prejudice
before a new trial will be ordered, in the circumstances here, in
which there is unequivocal proof of jury misconduct discovered mid-
trial coupled with the failure by the district court to evaluate the
nature of the jury misconduct or the existence of prejudice, we
conclude that a new trial is warranted. Given the importance of
the Sixth Amendment rights at stake and the relative ease with
which the district court here could have properly assessed the
impact of the jury misconduct, it would be unfair to penalize the
defendants for lack of evidence of prejudice. We are thus willing, i
these limited circumstances, to carve out an exception to the rule that
a defendant must demonstrate prejudice before a new trial is
warranted.

Id. at 694 (emphasis added). It is clear from this ruling that the court
placed great emphasis on the fact that it was a criminal trial impli-
cating the protections of the Sixth Amendment, and that it was
uncontroverted that the jurors had engaged in premature delibera-
tions. The present case is thus distinguishable from Resko.

Under the facts presented here, we think the better case is
United States v. McVeigh, 153 E3d 1166 (10th Cir. 1998), cert. denied,
526 U.S. 1007 (1999). There, an alternate juror reported to the
court clerk the substance of a discussion that had taken place in the
Jury room, during the course of the trial. The jurors had been
conversing about who might be the alternates, and one juror said,
“I hope I'm not the hold-out juror.” Id. at 1185. In response,
another juror stated, “It wouldn’t be very hard. I think we all know
what the verdict should be.” Id. (footnote omitted). The trial judge
did not conduct an individual inquiry with the jurors; rather, he
admonished them about the importance of maintaining an open
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mind with respect to all aspects of the case. He also reminded them
of the oath they had taken to decide the case based on all the
evidence presented. The court of appeals held that the district
court’s refusal to conduct a hearing on the issue was not an abuse of
discretion. The court distinguished between intrajury misconduct
and extraneous influences on the jury, such as jurors becoming
privy to prejudicial information not introduced into evidence or
having improper contacts with parties or witnesses. The court
explained:

Although premature discussions among jurors may prejudice the
defendant, intrajury misconduct generally has been regarded as less
serious than extraneous influences on the jury. Consequently, an
allegation of intrajury misconduct may or may not warrant a hear-
ing. ...

.. . Ultimately, the court must weigh the benefits of having a
hearing, including the ability perhaps to ascertain more fully the
extent and gravity of the possible prejudice, against the risks inher-
ent in interrupting the trial and possibly placing undue emphasis
on the challenged conduct.

Id. at 1186-87 (citations omitted). The court concluded that
although a hearing may have been preferable under the circum-
stances, the trial court had not abused its discretion.

[14] Here, as in the foregoing federal cases, the misconduct
alleged was of the intrajury type; however, unlike those cases, there
was no actual evidence that any jurors had engaged in premature
discussions of the case. Rather, as the trial court pointed out, the
four questions could very well have come from one juror mulling
over issues in his or her mind. There was simply no affirmative
proof that the jurors had been discussing the case. Moreover, the
trial court’s admonition was precisely the relief initially requested by
Farm Bureau. Under these circumstances, we conclude that the
trial court did not abuse its discretion in refusing to grant the
mistrial or to conduct an individualized inquiry of the jurors. As
indicated in McVeigh, such an inquiry may have only served to place
undue emphasis on the challenged conduct. We thus affirm on this
issue.
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IV, Jury Instructions

For its fourth point for reversal, Farm Bureau argues that the
trial court erred in instructing the jurors that for the homeowners
policy to be voided, they must find by a preponderance of the
evidence that “there have been fraudulent acts or material false
statements made or material facts or circumstances concealed or
misrepresented in regard to the insured property, the insurance
coverage, or the loss[.]” Particularly, Farm Bureau argues that the
word “material” should not have been used to modify the term
“false statements,” because no such modification is reflected in the
policy itself. Farm Bureau relies on this court’s decisions holding
that an insurer may contract with its insured on whatever terms the
parties may agree, so long as it is not contrary to statute or public
policy. See Western World Ins. Co. v. Branch, 332 Ark. 427, 965
S.W.2d 760 (1998);Shelter Gen. Ins. Co. v. Williams, 315 Ark. 409,
867 S.W.2d 457 (1993). Thus, Farm Bureau argues that the trial
court erred in refusing to instruct the jury with the exact language
of the policy. We disagree.

The trial court concluded that the law requires false statements
to be material before an insurance policy may be voided by the
insurer. The trial court explained:

In looking at this and trying to analyze the law in regards to
this, I believe that the statements, at least false statements, must
have some degree of materiality to them.... That if it were other-
wise, if it were any false statement, whether it be innocent or not,
you could void the policy and that would be against the public
policy, and obviously the company is looking at material false
statements.

We find no error with this ruling, particularly in light of the fact
that Farm Bureau’s proffered instruction provided: “If you find from
the evidence that any policyholder concealed or misrepresented any
material fact relating to the insurance coverage, either before or after
the fire, then your verdict must be for the Defendants on that issue
and against the Plaintiffs.” (Emphasis added.) Moreover, Farm
Bureau’s letter to the Footes specifically reflected that their claim
was being denied because they “intentionally concealed or misrep-
resented material facts or circumstances relating to your loss and/or
coverage.” (Empbhasis added.)
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[15] Furthermore, the language of the policy itself raises the
inference that mere false statements are not sufficient to void the
policy. The policy reflects that it becomes void when there have
been “fraudulent acts or false statements made or material facts or
circumstances concealed or misrepresented in regard to the insured prop-
erty, the insured coverage or the loss.” From this context, it appears
that the term “false statements” does not apply to statements that
are merely incorrect or are without consequence to the loss or the
policy itself. Although there is no specific statutory provision on
this issue, our construction of this policy language is consistent with
the statutory law regarding false information contained in applica-
tions for life or disability insurance. Arkansas Code Annotated § 23-
79-107 (Repl. 1999) provides in pertinent part that misrepresenta-
tions, omissions, concealment of facts, and incorrect statements
shall not prevent recovery under the policy unless either: (1) fraudu-
lent; (2) material to the acceptance of the risk or to the hazard
assumed by the insurer; or (3) the insurer in good faith would not
have issued the policy, or at least not in as large an amount or at the
same premium rate, if the true facts had been known to it. In any
event, the policy language is, at best, ambiguous, and we must
resolve the ambiguity in favor of the insureds. See, e.g., Phelps v. U.S.
Life Credit Life Ins. Co., 336 Ark. 257, 984 S.W.2d 425 (1999); State
Farm Mut. Auto Ins. Co. v. Traylor, 263 Ark. 92, 562 S.W.2d 595
(1978). Accordingly, the trial court did not abuse its discretion is
refusing to give the proffered instruction. See Edwards, 335 Ark.
470, 984 S.W.2d 366.

I/ Rebuttal E_uidence

[16, 17] For its fifth point for reversal, Farm Bureau argues
that the trial court abused its discretion in allowing the Footes to
present rebuttal evidence regarding their emotional states after the
fire and the substance of conversations between Gaylon Foote and
Farm Bureau’s adjuster pertaining to the issue of receipts for addi-
tional living expenses. Admissibility of rebuttal evidence lies within
the sound discretion of the trial court, and we will not reverse
absent a showing of abuse of that discretion. Edwards, 335 Ark. 470,
984 S.W.2d 366; Bell v. State, 334 Ark. 285, 973 S.W.2d 806 (1998).
Genuine rebuttal is evidence that is offered in reply to new matters;
however, the fact that the evidence could have been presented in
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the plaintiff’s case-in-chief does not preclude its introduction on
rebuttal if it serves to refute evidence raised by the defense. Id.

[18, 19] The record reflects that the first rebuttal witness,
Larry Hill, testified that he had contact with Gaylon about a week
after the fire. Hill stated that he and Gaylon went to the house and
looked around the burned structure. Hill stated that Gaylon was
very sad and depressed about his house. No objection was made to
this testimony. The next witness, Tammy Foote’s mother, was asked
to describe the Footes’ emotions in response to the fire. Farm
Bureau objected and argued that such evidence should have been
presented in the Footes’ case-in-chief. The trial court overruled the
objection. Thereafter, three additional witnesses testified about the
Footes’ emotions. The trial court did not abuse its discretion in
allowing the testimony, as it was particularly relevant to refute Farm
Bureau’s defense, i.e., that the Footes set fire to their own home to
collect the insurance proceeds. Moreover, Farm Bureau failed to
object to the evidence at the first opportunity, during Hill’s testi-
mony. It is well settled that to preserve a point for appeal, a proper
objection must be asserted at the first opportunity. Edwards, 335
Ark. 470, 984 S.W.2d 366.

[20] As for Gaylon Foote’s testimony about conversations he
had with the insurance adjuster, Kent Bard, we likewise find no
abuse of discretion. During Farm Bureau’s defense, Rodger Smith
testified that Gaylon had asked Bard for additional living expenses
and that Bard had called Smith for authorization. Smith stated that
he then sent a letter to Gaylon, advising him that Farm Bureau had
not received enough receipts and documentation to support the
payment of living expenses. Smith then testified that he was aware
that Bard had also requested appropriate documentation of rental
expenses from the Footes. On rebuttal, Gaylon described the sub-
stance of his conversations with Bard regarding Farm Bureau’s
requests for the documentation. Accordingly, the trial court did not
abuse its discretion by permitting Gaylon’s rebuttal testimony.

VI. Attorney’s Fees and Statutory Penalty

For its last point, Farm Bureau argues that the trial court erred
in awarding attorney’s fees and a twelve-percent penalty to the
Footes, pursuant to Ark. Code Ann. § 23-79-208 (Repl. 1999).
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Subsection (a)(1) provides that in all cases where loss occurs, and the
insurance company fails to pay the losses within the time specified
in the policy after demand has been made, the insurance company
“shall be liable to pay the holder of the policy or his assigns, in
addition to the amount of the loss, twelve percent (12%) damages
upon the amount of the loss, together with all reasonable attorney’s
fees for the prosecution and collection of the loss.” Subsection (d)
provides that the right to recover the twelve-percent penalty is
conditioned upon the amount recovered for the loss being within
twenty percent of the amount demanded or sought in the suit.

[21] Farm Bureau asserts that because the Footes sought their
policy limits in their complaint and because the judgment recovered
by them was set off by the monies paid to the banks for the
mortgage and the lien on the vehicle, the Footes did not recover
within twenty percent of the amount demanded. This assertion is
erroneous under this court’s decision in Farmers Mut. Ins. Co. v.
Lane, 278 Ark. 53, 643 S.W.2d 544 (1982). There, this court held
that “[iJt does not matter whether the actual payment under the
policy is made to the insured or to the loss payee in order for the
insureds to be entitled to the statutory penalty and attorneys’ fees
when payment by the [insurance] Company is late.” Id. at 56, 643
S.W.2d at 546 (citing Farm Bureau Mut. Ins. Co. v. Shaw, 269 Ark.
757, 600 S.W.2d 432 (Ark. App. 1980)). Likewise, in Shaw, 269
Ark. at 758, 600 S.W.2d at 433, the court of appeals held that the
statutory penalty and attorney’s fees “applies regardless whether the
late payment is made to the insured or insured’s mortgagee.”
Accordingly, we find no merit to Farm Bureau’s argument on this
point, and we affirm.

THORNTON, J., not participating.



