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1. MOTIONS - DIRECTED VERDICT - STANDARD OF REVIEW. - On 
appeal, a motion for a directed verdict is treated as a challenge to 
the sufficiency of the evidence; when the supreme court reviews a 
challenge to the sufficiency of the evidence, it will affirm the 
conviction if there is substantial evidence to support it, when 
viewed in the light most favorable to the State; substantial evidence 
is that which is of sufficient force and character that it will, with 
reasonable certainty, compel a conclusion one way or the other, 
without mere speculation or conjecture; the evidence may be either 
direct or circumstantial; only evidence supporting the verdict will 
be considered. 

2. EVIDENCE - CIRCUMSTANTIAL EVIDENCE - MAY BE SUFFICIENT 
TO SUPPORT CONVICTION. - Circumstantial evidence can provide 
the basis to support a conviction, but it must be consistent with the 
defendant's guilt and inconsistent with any other reasonable conclu-
sion; whether the evidence excludes every hypothesis is left to the 
jury to decide; guilt may be proved in the absence of eyewitness 
testimony; evidence of guilt is not less because it is circumstantial. 

3. WITNESSES - CREDIBILITY - LEFT TO TRIER OF FACT. - The 
trier of fact is free to believe all or part of a witness's testimony; the 
credibility of witnesses is an issue for the jury and not for the 
supreme court; the jury may resolve questions of conflicting testi-
mony and inconsistent evidence and may choose to believe the 
State's account of the facts rather than the defendant's. 

4. CRIMINAL LAW - CAPITAL MURDER - PREMEDITATION & DELIB-
ERATION. - Premeditation under Ark. Code Ann. § 5-10- 
101(a)(4) (Repl. 1997), the capital-murder statute, is not required to 
exist for a particular length of time; it may be formed in an instant 
and is rarely capable of proof by direct evidence but must usually be 
inferred from the circumstances of the crime; similarly, premedita-
tion and deliberation may be inferred from the type and character 
of the weapon, the manner in which the weapon was used, the 
nature, extent, and location of the wounds, and the accused's 
conduct. 

5. CRIMINAL LAW - CAPITAL MURDER - CONVICTION SUPPORTED 
BY SUFFICIENT EVIDENCE. - The State introduced sufficient evi-
dence to show that appellant acted with premeditation and deliber-
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ation when he shot the victim; it was possible for the jury to have 
found that appellant, who had wanted to talk with the victim "for a 
while" and went to his home with a recently purchased gun, acted 
with premeditation and deliberation when he shot the unarmed 
victim in the back, causing him to suffer paralysis, and then shot 
him a second time at point-blank-range in the chest and left him to 
die; the trial court's denial of appellant's request for a directed 
verdict was not erroneous. 

6. JURY — INSTRUCTIONS — LESSER—INCLUDED OFFENSE. — It iS 
reversible error to refuse to give an instruction on a lesser-included 
offense when the instruction is supported by even the slightest 
evidence; the supreme court will affirm a trial court's decision to 
exclude an instruction on a lesser- included offense only if there is 
no rational basis for giving the instruction. 

7. JURY — INSTRUCTIONS — REFUSAL TO GIVE MANSLAUGHTER 
INSTRUCTION NOT REVERSIBLE ERROR. — Where appellant admit-
ted to shooting the unarmed victim once in the back and shooting 
the victim a second time while he was incapable of moving or 
causing harm to appellant, it was clear that a justification defense 
was inconsistent with the "recklessly causing" element found in the 
offense of manslaughter; thus, there was no rational basis for giving 
the manslaughter instruction, and the trial court did not err in 
refusing to give it. 

8. EVIDENCE — RELEVANCE — RULING DISCRETIONARY. — Evi-
dence that is not relevant is not admissible; a ruling on the relevancy 
of evidence is discretionary, and the supreme court will not reverse 
absent an abuse of discretion; moreover, when the evidence of guilt 
is overwhelming and the error is slight, the court can declare that 
the error was harmless and affirm 

9. EVIDENCE — HARMLESS—ERROR RULE APPLICABLE — ANY ERROR 

HARMLESS. — The harmless-error rule is applied to evidentiary 
rulings made in the guilt phase of capital cases; where appellant 
admitted having killed the victim, and it was established by suffi-
cient evidence that he acted with premeditation and deliberation, 
whatever harm may have resulted from the witness's testimony 
about the victim's interest in music was harmless. 

10. TRIAL — REMARKS OF COUNSEL — BASIS FOR REVERSAL. — Trial 
courts are vested with wide discretion in determining whether the 
remarks of counsel are within their legitimate scope, or whether 
they transcend the bounds set for them by the well established rules 
of practice; where counsel goes beyond the record to state facts that 
are prejudicial to the opposite party the supreme court will always 
reverse, unless the trial court, by its ruling, has removed the 
prejudice; the supreme court does not reverse for the mere expres-
sion of opinion of counsel in their argument before juries, unless
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the expression is so flagrant as to arouse passion and prejudice, made 
for that purpose, and necessarily having that effect. 

11. TRIAL — REMARKS OF COUNSEL ALREADY BEFORE JURY — NO 
ABUSE OF DISCRETION IN TRIAL COURT'S ADVERSE RULING. — It was 
difficult to see how the prosecutor's question was harmful to appel-
lant because appellant had previously testified to the facts noted in 
the question and the testimony was already before the jury; specifi-
cally, appellant admitted that he killed the victim and testified that 
he had been convicted of no other crimes prior to the murder and 
the prosecutor's question simply reiterated facts already in evidence; 
the trial court did not abuse its discretion in overruling appellant's 
objection. 

Appeal from Pulaski Circuit Court; Marion Humphrey, Judge; 
affirmed. 

William R. Simpson, Jr, Public Defender, by: Deborah R. Sal-
lings, Deputy Public Defender, for appellant. 

Mark Pryor, Att'y Gen., by: Kelly S. Terry, Ass't Att'y Gen., for 
appellee. 

R
AY THORNTON, Justice. Appellant, Louis Kenjuan Cobb 
was convicted of capital murder and sentenced to life 

imprisonment without the possibility of parole. Pursuant to Anders 
v. California, 386 U.S. 738 (1976) and our Sup. Ct. R. 4-3(j)(1), his 
attorney has filed a motion to withdraw and a brief stating that 
there is no merit to the appeal. Appellant's brief filed by counsel 
outlines the four adverse rulings and states that there are no merito-
rious grounds for appeal. The State agrees that there is no merit to 
appellant's appeal. Appellant has not filed a pro se brief arguing 
additional points for reversal. We conclude that there are no meri-
torious issue raised from the rulings that were adverse to appellant. 
Accordingly, we grant counsel's motion to withdraw and affirm 
appellant's conviction and sentence. 

Appellant's conviction resulted from the shooting death of 
Steven Tyler on March 16, 1998. The testimony presented at trial 
established that Mr. Tyler was dating the mother of appellant's child. 
Appellant was upset with the victim, whom he thought was taking 
too much parenting responsibility for appellant's child. On the night 
of the murder, appellant followed Mr. Tyler to his home, and, 
armed with a gun, went inside to discuss the matter. An argument 
occurred and Mr. Tyler, who was unarmed, was shot twice, once in
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the back and once in the chest. Mr. Tyler's body was discovered by 
his roommate, Napoleon Tillman. 

At trial, appellant admitted to shooting Mr. Tyler. However, 
he argued that he was acting only in self-defense and that the killing 
was not premeditated or deliberated. The trial court denied appel-
lant's motion for directed verdict. At the close of the evidence, 
appellant requested that the trial court give the jury an instruction 
on manslaughter. The trial court, finding that manslaughter was 
inconsistent with appellant's defense of self-defense, declined to give 
the instruction. The jury found appellant guilty of capital murder. 

Sufficiency of the Evidence 

The first adverse ruling we must discuss is the trial court's 
denial of appellant's motion for a directed verdict. Double jeopardy 
considerations require this court to consider a challenge to the 
sufficiency of the evidence before all other points raised. Jones v. 

State, 336 Ark. 191, 984 S.W2d 432 (1999). At the close of the 
State's case, appellant moved for a directed verdict arguing that the 
evidence was insufficient to establish that he had acted with pre-
meditation and deliberation. The trial court denied the motion. As 
we find no error in this ruling, we affirm. 

[1-3] On appeal, we treat a motion for a directed verdict as a 
challenge to the sufficiency of the evidence. When we review a 
challenge to the sufficiency of the evidence, we will affirm the 
conviction if there is substantial evidence to support it, when 
viewed in the light most favorable to the State. Bangs v. State, 338 
Ark. 515, 998 S.W2d 738 (1999). Substantial evidence is that 
which is of sufficient force and character that it will, with reasona-
ble certainty, compel a conclusion one way or the other, without 
mere speculation or conjecture. The evidence may be either direct 
or circumstantial. Only evidence supporting the verdict will be 
considered. Circumstantial evidence can provide the basis to sup-
port a conviction, but it must be consistent with the defendant's 
guilt and inconsistent with any other reasonable conclusion. Id. 

Whether the evidence excludes every hypothesis is left to the jury 
to decide. Williams v. State, 338 Ark. 97, 991 S.W2d 565 (1999). 
Guilt may be proved in the absence of eyewitness testimony, and 
evidence of guilt is not less because it is circumstantial. McDole V.
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State, 339 Ark. 391 , 6 S.W3d 74 (1999). The trier of fact is free to 
believe all or part of a witness's testimony. Moreover, the credibility 
of witnesses is an issue for the jury and not for this court. Bangs, 
supra. The jury may resolve questions of conflicting testimony and 
inconsistent evidence and may choose to believe the State's account 
of the facts rather than the defendant's. Stewart v. State, 338 Ark. 
608, 999 S.W2d 684 (1999). 

The evidence presented at trial was sufficient to support appel-
lant's capital murder conviction. First, Napoleon Tillman, Mr. 
Tyler's roommate, testified. He stated that when he came home 
from work on March 16, 1998, he found Mr. Tyler's dead body on 
the floor of their apartment. He also testified that neither he nor 
Mr. Tyler owned a gun. 

Next, Lori Baker, appellant's former girlfriend and Mr. Tyler's 
girlfriend at the time of his death, testified. She stated that on the 
night of the murder she called Mr. Tyler's residence and was 
informed that appellant was there. She further testified that later 
that night appellant came to her home and informed her he had 
met with Mr. Tyler. Finally, she testified that appellant told her he 
knew where Mr. Tyler lived because he had followed him home 
from work. 

Then, Detective Kevin Simpson from the Little Rock Police 
Department testified. He stated that he found a .9mm semi-auto-
matic pistol, with one loaded black clip, along with two live rounds 
in the case in appellant's car. 

Doctor William Sturner, the Chief Medical Examiner for the 
Arkansas State Crime Laboratory, also testified. He stated that it was 
more likely than not that the first gunshot wound Mr. Tyler suffered 
caused him to suffer paralysis and put him in a state of shock such 
that the victim would not be able to fend off the shooter or protect 
himself in any way. Doctor Sturner further testified that the second 
wound had been inflicted while Mr. Tyler was lying on his back 
with the shooter standing at contact range directly over him. 

Finally, appellant, Lewis Cobb testified. He stated that on the 
day of the murder he had gone to Mr. Tyler's home to have a 
conversation regarding his relationship with appellant's daughter. 
Appellant noted that he had been wanting to have this conversation 
with Mr. Tyler "for a while". He further testified that he had a gun,
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which he had purchased seven days before the murder, when he 
went into Mr. Tyler's home. Appellant then stated that he did not 
know whether Mr. Tyler had a gun when he went into his home 
but that based on his clothing he would have had no place to hide a 
gun on his person. He also testified that he shot Mr. Tyler and "he 
fell down" and that he did not know why he shot him the second 
time— "there was no reason." Appellant finally stated that he left 
the house after the murder and did not try to get help for Mr. Tyler. 

[4] Pursuant to Ark. Code Ann. § 5-10-101(a)(4) (Repl. 
1997), a person commits capital murder if "with the premeditated 
and deliberated purpose of causing the death of another person, he 
causes the death of any person." Id. Premeditation is not required to 
exist for a particular length of time. McFarland v. State, 337 Ark. 
386, 989 S.W2d 899 (1999). It may be formed in an instant and is 
rarely capable of proof by direct evidence but must usually be 
inferred from the circumstances of the crime. Similarly, premedita-
tion and deliberation may be inferred from the type and character 
of the weapon, the manner in which the weapon was used, the 
nature, extent, and location of the wounds, and the accused's con-
duct. Id.

[5] We conclude that according to these standards, the State 
introduced sufficient evidence to show that appellant acted with 
premeditation and deliberation when he shot Mr. Tyler. Specifi-
cally, it was possible for the jury to have found that appellant, who 
had wanted to talk with the victim "for a while" and went to Mr. 
Tyler's home with a recently purchased gun, acted with premedita-
tion and deliberation when he shot the unarmed victim in the back 
causing him to suffer paralysis, and then shot him a second time at 
point-blank range in the chest and left him to die. Accordingly, the 
trial court's denial of appellant's request for a directed verdict was 
not erroneous.

Lesser Included Offense Instruction 

[6, 7] Following the presentation of evidence, the court 
instructed the jury on capital murder and the lesser included 
offenses of first degree and second degree murder. Noting that the 
manslaughter instruction was inconsistent with the justification 
defense, the court refiised appellant's proffered manslaughter
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instruction. It is reversible error to refuse to give an instruction on a 
lesser included offense when the instruction is supported by even 
the slightest evidence. Spann v. State, 328 Ark. 509, 944 S.W2d 537 
(1997). We will affirm a trial court's decision to exclude an instruc-
tion on a lesser included offense only if there is no rational basis for 
giving the instruction. Id. Pursuant to Ark. Code Ann. § 5-10-104 
(Repl. 1997), and appellant's proffered jury instruction, an individ-
ual commits manslaughter if "he recklessly causes the death of 
another person." Id. In this case, where appellant admitted to 
shooting the unarmed victim once in the back causing paralysis and 
shooting the victim a second time while he was incapable of mov-
ing or causing harm to appellant, it is clear that a justification 
defense is inconsistent with the "recklessly causing" element found 
in the offense of manslaughter. Thus, there was no rational basis for 
giving the manslaughter instruction and the trial court did not err. 

Relevancy of Mr. Tillman's Testimony 

Counsel next contends that the trial court did not abuse its 
discretion when it overruled an objection to a statement made by 
Mr. Tillman during his testimony. The exchange in dispute is as 
follows:

Q: [ PROSECUTOR JOHN JOHNSON] Did he [MR. TYLER] have 
any other interests? 

A: [NAPOLEON TILLMAN] He loved music. 

Q: Was he involved in any aspects of music? 

A: Yeah, he does. [sic] 

JEFF WEBER [defense attorney]: Object to the relevance of this. 

THE COURT: Overruled. 

[8, 9] Arkansas Rule of Evidence 401 states " 'relevant evi-
dence' means evidence having any tendency to make the existence 
of any fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the evi-
dence." Arkansas Rule of Evidence 402 states "all relevant evidence 
is admissible, except as otherwise provided by statute or by these 
rules or by other rules applicable in the courts of this State. Evi-
dence which is not relevant is not admissible." Id. Additionally, we
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have held that a ruling on the relevancy of evidence is discretionary, 
and we will not reverse absent an abuse of discretion. Easter v. State, 
306 Ark. 615, 816 S.W2d 602 (1991). Moreover, we note that we 
have held that when the evidence of guilt is overwhelming and the 
error is slight, we can declare that the error was harmless and affirm 
Johnson v. State, 337 Ark. 477, 989 S.W2d 525 (1999); see also 
Criddle v. State, 338 Ark. 744, 1 S.W.3d 436 (1999). We apply this 
standard of review to evidentiary rulings made in the guilt phase of 
capital cases. Id. Thus, in this case, where appellant has admitted to 
killing Mr. Tyler, and it has been established by sufficient evidence 
that he acted with premeditation and deliberation, whatever harm 
may have resulted from Mr. Tillman's testimony about Mr. Tyler's 
interest in music was harmless. 

Prosecutor's Statement 

[10, 11] The final ruling adverse to appellant resulted from an 
objection made following a question posed by Prosecutor John 
Johnson during cross examination of appellant. Mr. Johnson's ques-
tion referenced the fact that appellant's first criminal act was murder. 
He asked; "Mr. Cobb, when you embarked on a life of crime you 
certainly picked the big time, didn't you?" Appellant's attorney 
objected to this question and the trial court overruled the objec-
tion. We have noted that trial courts, must be, and are, vested with 
wide discretion in determining whether the remarks of counsel are 
within their legitimate scope, or whether they transcend the bounds 
set for them by the well established rules of practice. Adams v. State, 
176 Ark. 916, 5 S.W2d 946 (1928). We will always reverse where 
counsel goes beyond the record to state facts that are prejudicial to 
the opposite party, unless the trial court, by its ruling, has removed 
the prejudice. But we do not reverse for the mere expression of 
opinion of counsel in their argument before juries, unless the 
expression is so flagrant as to arouse passion and prejudice, made for 
that purpose, and necessarily having that effect. Id. Here, it is 
difficult to see how the prosecutor's question was harmful to appel-
lant because appellant had previously testified to the facts noted in 
the question and the testimony was already before the jury. Specifi-
cally, appellant admitted that he killed Mr. Tyler and testified that 
he had been convicted of no other crimes prior to the murder and 
the prosecutor's question simply reiterated facts already in evidence.
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Accordingly, the trial court did not abuse its discretion in overrul-
ing appellant's objection.

4-3(7) Review 

In compliance with Ark. Sup. Ct. R. 4-3(h), the record has 
been examined for all objections, motions, and requests made by 
either party that were decided adversely to appellant, and no error 
has been found. 

From the review of the record and the briefs before us, we find 
the appeal to be without merit. Counsel's motion to be relieved is 
granted and the judgment is affirmed. 

Affirmed.


