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1. MOTIONS — SUMMARY JUDGMENT — REVIEW OF. — When
reviewing the granting of a motion for a summary judgment, the
supreme court need only decide if the granting of summary judg-
ment was appropriate based on whether the evidentiary items
presented by the moving party in support of the motion left a
material question of fact unanswered; the burden of sustaining a
motion for summary judgment is always the responsibility of the
moving party; all proof submitted must be viewed in a light most
favorable to the party resisting the motion, and any doubts and
inferences must be resolved against the moving party.

2. MOTIONS — SUMMARY JUDGMENT — WHEN PROPER. — Sum-
mary judgment is proper when a claiming party fails to show that
there is a genuine issue as to a material fact and when the moving
party is entitled to summary judgment as 2 matter of law.

3. STATUTES — CONSTRUCTION — WORDS GIVEN ORDINARY &
USUALLY ACCEPTED MEANING. — The supreme court construes
the statute just as it reads giving the words their ordinary and usu-
ally accepted meaning in common language.

4. STATUTES — LEGAL MALPRACTICE — ARK. CODE ANN. § 16-22-
310 piscussep. — The plain language of Ark. Code Ann. § 16-



266

McDonNALD v. PETTUS
Cite as 337 Ark. 265 (1999) [337

10.

11.

22-310 (Repl. 1994) requires the plaintiff to have direct privity of
contract with “the person, partnership, or corporation” he or she is
suing for legal malpractice; the privity requirement has been nar-
rowly construed to require direct privity between the plaintiff and
the attorney or entity to be held liable for legal malpractice; the
language of Ark. Code Ann. § 16-22-310(a) is precise and reveals
that the contract contemplated by the statute relates to a contract
for professional services performed by the attorney for the client.
STATUTES — LEGAL MALPRACTICE —— PLAINTIFF MUST BE IN
DIRECT PRIVITY. — Under the lawyer-immunity statute, Ark.
Code Ann. § 16-22-310, a plaintiff must be in direct privity with
the attorney or entity being sued for legal malpractice.
CONTRACTS — LEGAL-MALPRACTICE ACTION — INDIRECT PRIV-
ITY ARGUMENT REJECTED. — Where appellants did not have a
contract for legal representation with appellee, appellant’s indirect
privity argument was rejected; the trial court’s dismissal of the chil-
dren’s claims for lack of privity was affirmed.

STATUTES — LEGAL MALPRACTICE —— THIRD-PARTY BENEFI-
CIARIES HAD NO STANDING TO BRING CLAIM. — Appellants, as
third-party beneficiaries, did not have standing to bring a legal mal-
practice claim against appellee attorney under Ark. Code Ann.
§ 16-22-310 (Repl. 1994).

STATUTES — PUBLIC POLICY DETERMINATION OF. — The deter-
mination of public policy lies almost exclusively with the legisla-
ture, and the courts will not interfere with that determination in
the absence of palpable error.

STATUTES — MEANING OF LEGAL-MALPRACTICE STATUTE CLEAR
— APPELLANTS FAILED TO MEET REQUIREMENTS. ~— The legisla-
ture has clearly spoken in Ark. Code Ann. § 16-22-310(2)(2) as to
when and under what circumstances an intended third-party bene-
ficiary may bring a legal-malpractice claim; appellant children failed
to meet those statutory requirements.

CONTRACTS ~— PRIVITY REQUIREMENT OF LAWYER-IMMUNITY
STATUTE NOT SATISFIED — TRIAL COURT’S DISMISSAL OF CHIL-
DREN’S MALPRACTICE CLAIMS AFFIRMED. — Because the children
failed to satisfy the privity requirement or the exceptions contained
in the lawyer-immunity statute, the trial court’s dismissal of the
children’s malpractice claims against appellee was affirmed.
CONTRACTS — LEGAL MALPRACTICE — PRIVITY REQUIREMENT
SATISFIED AS TO PERSONAL REPRESENTATIVES OF ESTATE. —
Where there was direct privity of contract between appellee and
the decedent, and the estate was merely standing in the decedent’s
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shoes in order to bring the claim on his behalf, the privity require-
ment of Ark. Code Ann. § 16-22-310 was satisfied.

DAMAGES —— SURVIVAL ACTION — . DISTINGUISHED FROM
WRONGFUL-DEATH ACTION. — A survival action is for the recov-
ery of damages the decedent suffered prior to death, while a
wrongful-death action is for the recovery of damages the heirs suf-
fered as a result of the decedent’s death.

TORTS — NO INJURIES SUFFERED BY DECEDENT PRIOR TO
DEATH — CLAIM UNDER SURVIVAL STATUTE FAILED. — Where
the decedent did not suffer any injuries or damages prior to his
death because the will could not have possibly taken effect until
after his death, the personal representatives’ tort claim under the
survival statute failed; because the decedent did not have a viable
malpractice claim against appellee that survived his death, the trial
court properly dismissed the personal representatives’ tort claim
against appellee. :
CONTRACTS — BREACH OF CONTRACT — ACTION FOR DOES
NOT DEPEND ON SURVIVAL STATUTE FOR CONTINUED EXIST-
ENCE. — The breach-of-contract claim brought by the personal
representatives continued to exist beyond the decedent’s death
under common law and did not depend upon the survival statute
for its continued existence; the survival statute provides that by vir-
tue of the act, tort claims survive “in the same manner and with the
like effect in all respects as actions founded on contracts.”
EXECUTORS & ADMINISTRATORS — CERTAIN ACTIONS MAY BE
BROUGHT AFTER DECEDENT'S DEATH — RIGHTS & LIABILITIES
UNDER CONTRACT PASS TO EXECUTOR. -— Section 28-49-104
(1987) of the probate code clearly provides that a representative,
administrator, or executor of an estate may bring a tort, contract, or
property-recovery action after the decedent’s death; it has also been
recognized that the rights and liabilities under a contract, including
rights under a contract requiring personal skill, pass by operation of
law to the executor or administrator of a deceased person.
EXECUTORS & ADMINISTRATORS — BREACH-OF-CONTRACT
CLAIM BROUGHT UNDER PROBATE CODE DOES NOT REQUIRE
EITHER PRE-DEATH BREACH OR PRE-DEATH DAMAGES — PER-
SONAL REPRESENTATIVES MAY BRING CLAIM ON DECEDENT’S
BEHALF. — A breach-of-contract claim brought under the probate
code does not require either a pre-death breach or pre-death dam-
ages; hence, the personal representatives may bring on the dece-
dent’s behalf a breach-of-contract claim even though the breach



McDoNALD v. PETTUS
268 Cite as 337 Ark. 265 (1999) ° [337

and the resulting damages did not occur until after the decedent’s

death.

17. EXECUTORS & ADMINISTRATORS — CLAIM BY PERSONAL REPRE-
SENTATIVE PROPER — TRIAL COURT'S GRANT OF SUMMARY
JUDGMENT IN ERROR. — Under the probate code the personal

representatives may bring on behalf of the decedent a breach-of-
contract claim; consequently, the trial court erred when it dis-
missed, by summary judgment, the breach-of-contract claiim the
personal representatives brought on behalf of the decedent.

18. MOTIONS — SUMMARY JUDGMENT ERRONEOUS — MATERIAL
QUESTIONS OF FACT REMAINED UNANSWERED. — Summary
judgment was erroneous as to the personal representatives’ breach-
of-contract claim because there were material factual disputes as to
whether a contract to prepare the assignments existed, whether it
was breached, whether the decedent suffered any injury due to the
alleged breach, and whether the damages are speculative.

Appeal from Washington Circuit Court; John Holland, Judge;
affirmed in part and reversed in part.

Timothy O. Dudley, for appellants.

Wright, Lindsey & Jennings, by: H. Keith Morrison and Robert
W. George, for appellees.

NNABELLE CLINTON IMBER, Justice. This is a legal-

malpractice case. The appellants, the children of James
E. McDonald and the personal representatives of his estate, con-
tend that the trial court erred when it dismissed by summary judg-
ment their legal-malpractice claims against the appellees, Lamar
Pettus and the Pettus Law Firm. We affirm the dismissal of the
claims brought by the children, and the tort claim brought by the
personal representatives. However, we reverse and remand the
dismissal of the breach-of-contract claim brought by the personal
representatives on behalf of the decedent.

James E. McDonald and his wife, Georgia McDonald, jointly
owned property located in Fayetteville. In the fall of 1990, the
McDonalds hired Lamar Pettus and the Pettus law firm (hereinaf-
ter collectively referred to as “Mr. Pettus”) to prepare their wills.
In his will, James gave his interest in the Fayetteville property to
his children of a prior marriage, James E. McDonald, II, Joan
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Reid, and Janis Beall (the “children”). In contrast, Georgia did
not specifically mention the Fayetteville property in her will.

In October of 1991, the McDonalds sold the Fayetteville
property in exchange for promissory notes that were worth
approximately $250,000. The McDonalds then hired Mr. Pettus
to prepare codicils to their wills, which were executed on Febru-
ary 25, 1994. In his codicil, James left his interest in the promis-
sory notes to his children. Again, Georgia did not specifically
mention either the Fayetteville property or the promissory notes
derived therefrom in her codicil. The dispute in this case centers
upon whether James and Georgia McDonald hired Mr. Pettus to
also prepare an assignment whereby Georgia would convey her
interest in the promissory notes to either her husband, James
McDonald, or directly to James’s children.

James died on April 16, 1994, before Georgia signed any
assignment of her interest in the promissory notes. After her hus-
band’s death, Georgia refused to relinquish her interest in the
promissory notes to the children.

Soon thereafter, the children filed a legal-malpractice claim
against Mr. Pettus. In their complaint, the children alleged that
Mr. Pettus was “charged with the responsibility of preparing
assignments” of the promissory notes and “overseeing the execu-
tion” of those assignments. The children contended that Mr. Pet-
tus’s failure to discharge that responsibility was a tort and a breach
of contract. The complaint was later amended to add as plaintiffs
James E. McDonald, 1I, and Joan Reid, as personal representatives
of their father’s estate, in addition to naming them as plaintiffs in
their individual capacities as heirs.

The trial court dismissed, by summary judgment, the chil-
dren’s individual claims against Mr. Pettus because “A.C.A 16-22-
310 precludes the Defendants herein from liability for civil dam-
ages in this cause of action.” Then on April 24, 1998, the trial
court entered a second order of summary judgment dismissing the
remaining legal-malpractice claims asserted by the personal repre-
sentatives of James McDonald’s estate. The trial court explained
that summary judgment was proper because the personal repre-
sentatives did not have standing to bring, on James McDonald’s



McDoNALD v. PETTUS
270 Cite as 337 Ark. 265 (1999) [337

behalf, a malpractice claim against Mr. Pettus, and even if they did,
the facts taken as true did not “rise to the level of establishing
malpractice on the part of the Defendant.”

[1, 2] On appeal, the children and the personal represent-
atives of James McDonald’s estate contend that the trial court
erred when it granted summary judgment as to each of their legal-
malpractice claims against Mr. Pettus. In Hall v. Ticker, 336 Ark.
112, 983 S.W.2d 432 (1999), we recently summarized the major
legal principles we use when reviewing the granting of a motion
for a summary judgment as follows:

In these cases, we need only decide if the granting of summary

. judgment was- appropriate based on whether the evidentiary
items presented by the moving party in support of the motion left
a material question of fact unanswered. The burden of sustaining
a motion for summary judgment is always the responsibility of
the moving party. All proof submitted must be viewed in a light
most favorable to the party resisting the motion, and any doubts
and inferences must be resolved against the moving party. Our
rule states, and we have acknowledged, that summary judgment
is proper when a claiming party fails to show that there is a genu-
_ine issue as to a material fact and when the moving party is enti-
tled to summary judgment as a matter of law.

See also Estate of Donley v. Pace Indus., 336 Ark. 101, 984 S.W.2d
421 (1999); Sturgis v. Skokos, 335 Ark. 41, 977 S.W.2d 217
(1998). The deciding factor in this case is for whose benefit the
malpractice claims were brought.

L. Claims Brought by the Children

First, the children contend that the trial court erred when it
ruled in its first order of summary judgment that they did not have
standing, on their own behalf, to bring a legal-malpractice claim
against Mr. Pettus under the lawyer-immunity statute, Ark. Code
Ann. § 16-22-310" (Repl. 1994). The Arkansas lawyer-immunity
statute provides that:

1 The lawyer-immunity statute is also codified at Ark. Code Ann. § 16-114-303
(Supp. 1997).
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(@) No person licensed to practice law in Arkansas and no partner-
ship or corporation of Arkansas licensed attorneys or any of
its employees, partners, members, officers, or shareholders
shall be liable to persons not in privity of contract with the person,
partnership, or corporation for civil damages resulting from acts,
omissions, decisions, or other conduct in connection with
professional services performed by the person, partnership,
or corporation, except for.

(1) Acts, omissions, decisions, or conduct that constitutes
fraud or intentional misrepresentations; or

(2) Other acts, omissions, decisions, or conduct if the per-
son, partnership, or corporation was aware that a pri-
mary intent of the client was for the professional
services to benefit or influence the particular person
bringing the action. For the purposes of this subdivi-
sion, if the person, partnership, or corporation:

(A) Identifies in writing to the client those persons
who are intended to rely on the services, and

(B)  Sends a copy of the writing or similar statement to those
persons identified in the writing or statement, then the
person, partnership, or corporation or any of its
employees, partners, members, officers, or share-
holders may be held liable only to the persons
intended to so rely, in addition to those persons
in privity of contract with the person, partner-
ship, or corporation.

(Emphasis added.)
A. The Privity Requirement .

[3, 41 Our analysis begins with the basic premise of statu-
tory construction that we construe the statute just as it reads giv-
ing the words their ordinary and usually accepted meaning in
common language. Lawhon Farm Servs. v. Brown, 335 Ark. 272,
984 S.W.2d 1 (1998); Vanderpool v. Fidelity & Cas. Ins. Co., 327
Ark. 407, 939 S.W.2d 280 (1997). The plain language of Ark.
Code Ann. § 16-22-310 requires the plaintiff to have direct priv-
ity of contract with “the person, partnership, or corporation” he
or she is suing for legal malpractice. Likewise, we have narrowly
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construed the privity requirement to require direct privity
between the plaintiff and the attorney or entity to be held liable
for legal malpractice. See Clark v. Ridgeway, 323 Ark. 378, 914
S.W.2d 745 (1996); Wiseman v. Batchelor, 315 Ark. 85, 864
S.W.2d 248 (1993). In particular, in Clark we said that “the lan-
guage of this section [Ark. Code Ann. § 16-22-310(a)] is precise
and clear and reveals that the contract contemplated by the statute
relates to a contract for professional services performed by the
attorney for the client.” Clark, supra (emphasis added).

1. Indirect Privity

It is undisputed that the children in this case did not have a
contract for legal representation with Mr. Pettus. Hence, the trial
court dismissed the children’s claims for lack of privity as required
by section 16-22-310. On appeal, the children raise two argu-
ments in an attempt to satisfy the privity requirement.

First, the children claim that they were in privity with the
decedent, James McDonald, who in turn was in privity with Mr.
Pettus. We find no basis for this argument of indirect privity in
the plain language of the lawyer-immunity statute or in our cases
interpreting the Act. Furthermore, the two Arkansas cases cited
by the children are unpersuasive because both merely dealt with
the issue of whether heirs are in privity with a decedent, and not
with the second and more important issue of whether this con-
nection is enough to create privity with the decedent’s attorney
under the lawyer-immunity statute. See Hardie v. Estate of Davis,
312 Ark. 189, 848 S.W.2d 417 (1993); Brown v. Imboden, 28 Ark.
App. 127, 771 S.W.2d 312 (1989). In fact, neither case even
mentions the lawyer-immunity statute.

[5, 6] We are equally unpersuaded by the children’s cita-
tions to cases from other jurisdictions because Arkansas has a spe-
cific statute, which we have narrowly interpreted to require direct
privity. How other jurisdictions have interpreted their immunity
statutes that may or may not be similar to our statute is simply
irrelevant. For these reasons, we reject the children’s indirect-
privity argument and hold that under the lawyer-immunity stat-
ute, Ark. Code Ann. § 16-22-310, a plaintiff must be in direct
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privity with the attorney or entity being sued for legal mal-
practice.

2. Third-Party Beneficiaries

Next, the children argue that the trial court erred when it
dismissed their legal-malpractice claim against Mr. Pettus because
they have standing to bring the claim as intended third-party ben-
eficiaries of the contract for legal representation between Mr. Pet-
tus and James McDonald. Again, this argument is contrary to the
plain language of the lawyer-immunity statute, Ark. Code Ann.
§ 16-22-310, which clearly requires direct privity between the cli-
ent and the attorney or business entity being sued for legal
malpractice.

[7] Likewise, in Swink v. Ernst & Young, 322 Ark. 417, 908
S.W.2d 660 (1995), we held that an employee did not have stand-
ing as a third-party beneficiary to bring a malpractice claim against
his employer’s accounting firm for injuries he allegedly suffered as
a result of the accounting firm’s malpractice. Although Swink
dealt with the accountant-immunity statute, Ark. Code Ann.
§ 16-114-302 (Supp. 1997), instead of the lawyer-immunity stat-
ute, Ark. Code Ann. § 16-22-310 (Repl. 1994), we hold that it is
applicable to the case at hand because the language of the two acts
is virtually identical.> Consequently, we reject the children’s
argument that they have standing, as third-party beneficiaries, to

2 The accountant-immunity statute, Ark. Code. Ann. § 16-114-302 (Supp. 1997)
provides that:

No person, partnership, or corporation licensed or authorized to practice under the

Public Accountancy Act of 1975, § 17-12-101 et seq., or any of its employees,

partners, members, officers, or shareholders shall be liable to persons not in privity

of contract with the person, partnership, or corporation for civil damages resulting

from acts, omissions, decisions, or other conduct in connection with professional

services performed by such person, partnership, or corporation, except for:

(1) Acts, omissions, decisions, or conduct that constitutes fraud or intentional
misrepresentations; or

(2) Other acts, omissions, decisions, or conduct if the person, partnership, or
corporation was aware that a primary intent of the client was for the
professional services to benefit or influence the particular person bringing the
action. For the purposes of this subdivision, if the person, partnership, or
corporation:
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bring a legal-malpractice claim against Mr. Pettus under Ark.
Code. Ann. § 16-22-310.

B.  Exceptions to the Privity Requirement

This conclusion, however, does not end our analysis because
the lawyer-immunity statute contains two exceptions to the priv-
ity requirement. First, no privity is required for “[a]cts, omis-
sions, decisions, or conduct that constitutes fraud or intentional
misrepresentations.” Ark. Code Ann. § 16-22-310(a)(1). This
section is clearly inapplicable because the children did not assert
fraud or intentional misrepresentations in their original or
amended complaints.

The second exception to the privity requirement provides
that:

(2) Other acts, omissions, decisions, or conduct if the person,
partnership, or corporation was aware that a primary intent
of the client was for the professional services to benefit or
influence the particular person bringing the action. For the
purposes of this subdivision, if the person, partnership, or
corporation:

(A) Identifies in writing to the client those persons who
are intended to rely on the services, and

(B)  Sends a copy of the writing or similar statement to those per-
sons identified in the writing or statement, then the person,
partnership, or corporation or any of its employees,
partners, members, officers, or shareholders may be
held liable only to the persons intended to so rely, in

(A) Identifies in writing to the client those persons who are intended to rely
on the services, and

(B) Sends a copy of the writing or similar statement to those persons
identified in the writing or statement, then the person, partnership, or
corporation or any of its employees, partners, members, officers, or
shareholders may be held liable only to the persons intended to so rely,
in addition to those persons in privity of contract with such person,
partnership, or corporation.

The accountant-immunity statute is also codified at Ark. Code Ann. § 17-12-702 (Repl.
1995).



McDoNALD v. PETTUS
Ark.] Cite as 337 Ark. 265 (1999) 275

addition to those persons in privity of contract with
the person, partnership, or corporation.

Ark. Code Ann. § 16-22-310(2)(2) (emphasis added). Even if we
were to assume that Mr. Pettus was “aware that a primary intent”
of drafting the codicils was to “benefit or influence the” children,
and that the codicil was a “writing to the client” identifying
“those persons who are intended to rely on the services,” there is
no evidence in the record that Mr. Pettus ever sent the codicil to

the children as required by section 16-22-310(a)(2)}(B).

[8, 91 The children attempt to avoid this problem by argu-
ing that it is inequitable and against public policy to allow an attor-
ney to avoid liability by not sending notice of his duty to the
intended beneficiaries. It, however, is well settled that the deter-
mination of public policy lies almost exclusively with the legisla-
ture, and the courts will not interfere with that determination in
the absence of palpable error. Arthur v. Adams, 333 Ark. 53, 969
S.W.2d 598 (1998); Owen v. Wilson, 260 Ark. 21, 537 S.W.2d
543 (1976). The legislature has clearly spoken in section 16-22-
310(a)(2) as to when and under what circumstances an intended
beneficiary may bring a legal-malpractice claim. The children
have simply failed to meet those statutory requirements.

[10] Because the children have failed to satisfy the privity
requirement or the exceptions contained in the lawyer-immunity
statute, Ark. Code Ann. § 16-22-310, we affirm the trial court’s
dismissal of the children’s malpractice claims against Mr. Pettus.

II.  Claims Brought by the Personal Representatives

Next, the personal representatives of James McDonald’s
estate contend that the trial court erred when it ruled in the sec-
ond order of summary judgment that they did not have standing,
under Ark. Code Ann. § 16-22-310, to bring-a malpractice claim
against Mr. Pettus. In contrast to the claims of the children, the
personal representatives brought their tort and breach-of-contract
claims on behalf of the decedent, James McDonald.
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A. The Privity Requirement

As with the claims brought by the children, we must first
decide if the personal representatives have satisfied the privity
requirement contained in section 16-22-310. In their brief, the
appellees contend that the personal representatives brought their
tort and breach-of-contract claims on behalf of the estate, and not
on behalf of the decedent. Admittedly, the appellants’s brief is
somewhat unclear on this matter. However, during oral argu-
ments the appellants clarified that the personal representatives were
bringing the tort and breach-of-contract actions on behalf of the
decedent, James McDonald, because the estate “stood in the
shoes” of the decedent after his death. In other words, the estate
became the decedent posthumously. In fact, during oral argu-
ment the appellees conceded that the estate would have every
cause of action for negligence or breach of contract against Mr.
Pettus that the decedent would have had.

[11] In this case, there is no question that there was direct
privity of contract between Mr. Pettus and the decedent, James
McDonald. Because the estate is merely standing in Mr. McDon-
ald’s shoes in order to bring the claim on his behalf, we hold that
the privity requirement of section 16-22-310 has been satisfied.
Inasmuch as there is no privity problem related to the claims
brought by the personal representatives, we must now decide
whether the estate, acting on behalf of Mr. McDonald, can bring
a malpractice claim, based in tort or upon a breach of contract,
after the decedent’s death.

B. The Tort Claim

The Arkansas survival statute, Ark. Code Ann. § 16-62-101
(1987),> provides that a personal representative may bring a tort
action on behalf of the decedent in the following instance:

3 We recognize that the appellants did not raise this particular argument on appeal.
The appellants, however, did raise the argument before the trial court, and we have said on
several occasions that we will affirm a trial court’s ruling if it is correct for a different
reason. See Howard v. The Dallas Morning News, Inc., 324 Ark. 91, 918 S.W.2d 178 (1996);
Higginbotham v. Waugh, 313 Ark. 558, 856 S.W.2d 7 (1993). Thus, we will consider this
argument only to determine if it is an alternative basis for affirming the trial court’s ruling
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(a) For wrongs done to the person or property of another, an action
may be maintained against the wrongdoers, and the action
may be brought by the person injured or, after his death, by
his executor or administrator against the wrongdoer or, after his
death, against his executor or administrator, in the same
manner and with like effect in all respects as actions founded
on contracts.

(b) Nothing in subsection (a) of this section shall be so con-
strued as to extend its provisions to actions of slander or
libel.

(Emphasis added.)

[12] It is well settled that a survival action is for the recov-
ery of damages the decedent suffered prior to death, while a
wrongful-death action is for the recovery of damages the heirs suf-
fered as a result of the decedent’s death. See Hicks v. Missouri Pac.
R.R. Co., 181 F. Supp. 648 (W.D. Ark. 1960); Nashville Lumber
Co. v. Busbee, 100 Ark. 76, 139 S.W. 301 (1911); Southern Anthra-
cite Coal Co. v. Hodge, 99 Ark. 302, 139 S.W. 292 (1911).

Furthermore, in Ellis v. Ellis, 315 Ark. 475, 868 S.W.2d 83
(1994), we explained that “survival claims ‘seek compensation for
injuries sustained by the decedent himself prior to death.”” (quoting
First Commercial Bank, N.A. Little Rock v. United States, 727 F.
Supp. 1300 (W.D. Ark. 1990)) (emphasis added). This is logical
because tort claims are for injuries to the person, which obviously
could not occur after death.

[13] In the case before us today, it is clear that the dece-
dent, James McDonald, did not suffer any injuries or damages prior
to his death, as required for tort actions brought pursuant to the
survival statute, because the will could not have possibly taken
effect until after his death. Hence, although there was privity
between the decedent, James McDonald, and Mr. Pettus, the per-
sonal representatives’ tort claim under the survival statute must
nonetheless fail because James McDonald did not have a viable

that the personal representatives did not have standing to bring the legal-malpractice claim
on behalf of the decedent. For the reasons explained herein, we do not think that the
survival statute is a basis for affirming the trial court’s ruling.
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malpractice claim (due to the lack of a pre-death injury) against
Mr. Pettus that survived his death. Thus, the trial court properly
dismissed the personal representatives’s tort claim against Mr. Pet-
tus. Because we have concluded that the personal representatives’s
tort claim fails as a matter of law, it is unnecessary for us to address
the appellees’ arguments that there were no genuine issues of
material fact as to proximate cause and duty.

C.  The Breach-of-Contract Claim

[14] We, however, conclude that the breach-of-contract
claimis notably distinguishable from the tort claim brought by the
personal representatives. In particular, the survival statute provides
that by virtue of the Act, tort claims survive “in the same manner
and with the like effect in all respects as actions founded on con-
tracts.” Ark. Code Ann. § 16-62-101(a) (1987). Hence, a
breach-of-contract action continues to exist beyond the dece-
dent’s death under common law, and does not depend upon the
survival statute for its continued existence.

Likewise, section 28-49-104 (1987) of the probate code pro-
vides that a personal representative, administrator, or executor of
an estate may pursue a legal action in the following instances:

(@ When it appears to be for the best interest of the estate or in
the case of an action for wrongful death or for the best inter-
est of the estate or widow and next of kin, the personal rep-
resentative, upon the authorization of or approval by the
court, may effect a compromise settlement of any claim,
debt, or obligation due or owing to the estate, whether aris-
ing in contract or tort, or he may extend, renew, or in any
manner modify the terms of any obligation owing to the
estate.

(b) If the personal representative holds a mortgage, pledge, or,
other lien upon property of another person, he may, in lieu
of foreclosure, accept a conveyance or transfer of the
encumbered assets from the owner thereof in satisfaction of
the indebtedness secured by the lien; if it appears for the
best interest of the estate and if the court shall so order.

(Emphasis added.)
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[15] From the plain language of this section of the probate
code and our supporting case law, it is clear that a representative,
administrator, or executor of an estate may bring a tort,* contract,
or property-recovery action after the decedent’s death. See, e.g.,
Sanders v. Ryles, 318 Ark. 418, 885 S.W.2d 888 (1994) (the per-
sonal representative of the estate brought a quiet-title action to
enforce the decedent’s rights to redeem real property subject to
foreclosure); Boling v. Gibson, 266 Ark. 310, 584 S.W.2d. 14
(1979) (special administrator brought an action in chancery court
to determine ownership of certificates of deposit issued in the
name of the decedent and his two sons); Brickey v. Lacy, 245 Ark.
860, 435 S.W.2d 443 (1968) (the administrator of the estate
brought an unlawful-detainer action against a tenant for an alleged
breach of a lease agreement between the decedent and a tenant).
Furthermore, other jurisdictions have recognized that the rights
and liabilities under a contract, including rights under a contract
requiring personal skill, pass by operation of law to the executor
or administrator of a deceased person. 31 Am. JUR. 2D Executors
and Administrators § 507 (1989) (citing Pollard v. United States, 384
F. Supp. 304 (M.D. Ala. 1974); Burka v. Patrick 366 A.2d 1070
(Md. App. 1976)).

[16] Unlike a tort claim brought under the survival statute,
a breach-of-contract claim brought under the probate code does
not require either a pre-death breach or pre-death damages.
Hence, the personal representatives may bring on the decedent’s
behalf a breach-of-contract claim even though the breach and the
resulting damages did not occur until after the decedent’s death. If
we held otherwise, a promissor would no longer be obligated to
perform under a contract after the promissee’s death. Likewise,
attorneys would be immunized from all malpractice claims arising
from will preparations because the heirs would not have standing
to bring the claim, and the personal representatives could not
bring the claim on the decedent’s behalf because there would have

4 Of course, tort claims also have to comply with the requirements of the survival
statute, Ark. Code Ann. § 16-62-101 (1987), or the wrongful-death statute, Ark. Code
Ann. § 16-16-102 (1987). As already explained, the personal representatives in this case
could not bring a tort action under the survival statute because the decedent did not suffer
any harm prior to his death.



McDonNaLDp v. PETTUS
280 Cite as 337 Ark. 265 (1999) [337

been no pre-death breach or injury. Neither the language of the
lawyer-immunity statute nor the probate code indicates that the
General Assembly intended such a harsh result.

[17] For these reasons, we hold that under the probate
code the personal representatives may bring on behalf of the dece-
dent a breach-of-contract claim. Consequently, we hold that the
trial court erred when it dismissed, by summary judgment, the
breach-of-contract claim the personal representatives brought on
behalf of the decedent.

[18] Furthermore, we acknowledge that summary judg-
ment was erroneous as to the personal representatives’ breach-of-
contract claim because there were material factual disputes as to
whether Mr. Pettus agreed to prepare any assignments and present
them to Georgia McDonald for execution, and if so, whether the
assignments were to provide for Georgia McDonald to assign her
interest to her husband, James McDonald, or directy to the chil-
dren. Likewise, whether Georgia McDonald would have exe-
cuted any assignments presented to her before the decedent’s
death is also a disputed factual issue. These are all relevant ques-
tions as to whether a contract to prepare the assignments existed,
whether it was breached, whether Mr. McDonald suffered any
injury due to the alleged breach, and whether the damages are
speculative.

For the foregoing reasons, we affirm the dismissal of the
claims brought by the children, and the tort claim brought by the
personal representatives. However, we reverse and remand the
dismissal of the breach-of-contract claim brought by the personal
representatives on behalf of the decedent.

Affirmed in part and reversed and remanded in part.

ArNoLD, CJ., not participating.



