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1. CRIMINAL LAW — JUSTIFICATION — SPECIFIC INSTANCES SHOW-
ING VICTIM’S VIOLENT CHARACTER MAY BE INTRODUCED. — The
law is well settled that an accused has the right to introduce specific
instances illustrative of the victim’s violent character that were
directed at him or that were within his knowledge.

2. EVIDENCE — OTHER CRIMES OR ACTS — TRIAL COURT COR-
RECTLY FOUND PROOF OF APPELLANT’S PREVIOUS DRUG
PURCHASES FROM VICTIM RELEVANT TO INTENT AND MOTIVE. —
Where appellant, who had presented considerable testimony bearing
on the victim’s prior violence toward him, wanted to prove that the
victim’s violence existed merely because the victim had been a gang
member known to have sold drugs, the trial court ruled that it
would allow the testimony but would permit the State to rebut it
with its own proof that appellant had previously bought drugs from
the victim; the trial court was correct in finding that such proof was
relevant with respect to appellant’s intent and motive at the time of
the shooting.

3. CRIMINAL LAW — JUSTIFICATION — EVIDENCE OF VICTIM’S VIO-
LENT CHARACTER IS RELEVANT. — When justification is offered as
a defense, evidence of a victim’s violent character is relevant to the
issue of which party was the aggressor and whether the accused rea-
sonably believed himself to be in danger of suffering unlawful deadly
force; in this respect, appellant testified at length concerning his fear-
ful state of mind at the time of the shooting.

4. EVIDENCE — OTHER CRIMES OR ACTS — WHEN ADMISSIBLE. —
Under Ark. R. Evid. 404, evidence of other crimes or bad acts com-
mitted by an accused, for which he has not been charged in the
present action, is generally not admissible; nevertheless, evidence of a
person’s other acts may be admissible if it is probative of some rele-
vant fact other than character, such as motive, intent, and state of
mind; in other words, evidence offered under Rule 404(b) is not
offered as proof of character, but for some non-character purpose;
Rule 404(b) permits the introduction of testimony of other criminal
activity if with respect to the main issue it is independenty relevant,
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in the sense of tending to prove some material point rather than
merely to prove the defendant is a criminal; then evidence of that
conduct may be admissible with a proper cautionary instruction by
the court.

5. EVIDENCE — OTHER CRIMES OR ACTS — APPELLANT’S DECISION
NOT TO TESTIFY REGARDING VICTIM’S DRUG-RELATED HISTORY.
— Appellant chose not to testify regarding the victim’s drug-related
history because to have done so would have allowed the State to
show appellant’s own prior drug relationship with the victim; such
evidence would clearly have been relevant concerning what appel-
lant’s intent or state of mind might have been at the time of the
shooting.

6. EVIDENCE — METHODS OF PROVING CHARACTER — EXPANSION
BY USE OF EXPERT TESTIMONY ON GANG CONDUCT TO ESTABLISH
VICTIM’S VIOLENT CHARACTER NOT CONTEMPLATED BY ARK. R.
Evin. 405. — Relying on its decision in Johninson v. State, 317 Ark.
431, 878 S.W.2d 727 (1994), the supreme court affirmed the trial
court’s decision disallowing additional evidence bearing on the vic-
tim’s reputation for violence, noting that appellant was able to testify
to the victim’s gang association and to give his first-person account
of the victim’s prior attempts on his life; like the defendant in_johnin-
son, appellant sought to use expert testimony on gang conduct in
general in order to establish, inferentially, the violent character of
the victim; the court concluded that such an expansion of the meth-
ods of proving character was not contemplated by the language of
Ark. R. Evid. 405.

Appeal from Craighead Circuit Court; Samuel Turner, Jr.,
Judge; affirmed.

Ray Hartenstein and Frank Shaw, for appellant.

Winston Bryant, Att’y Gen., by: Kelly Terry, Ass’t Att’y Gen.,
for appellee.

oM GLAZE, Justice. Appellant Jacinto Henderson brings

this appeal from his capital murder conviction and sen-
tence to life imprisonment without parole. Henderson admits
that he shot and killed Byron Sheppard, but he claims that he was
justified in doing so. His sole point for reversal is based on his
claim that the trial court erred in refusing him and his expert wit-
ness, Steve Nawojczyk, the right to give testimony bearing on
Sheppard’s alleged prior gang affiliation and involvement in drugs.



HENDERSON v. STATE
348 Cite as 335 Ark. 346 (1998) [335

He submits this testimony, if admitted into evidence, would have
shown that, at the time he shot Sheppard, he reasonably believed
that he could not avoid the use of deadly physical force by retreat-
ing to his home. The State responds, saying the trial court’s ruling
did not prohibit Henderson from offering such gang and drug evi-
dence. Rather, the trial court merely ruled that Henderson could
present testimony that, at the time of the shooting, he knew of
Sheppard’s gang affiliation, drug involvement, and propensity for
violence, but if Henderson offered that testimony, he would open
the door for the State to offer rebuttal evidence showing Hender-
son had previously engaged in drug trafficking with Sheppard.
The trial court grounded its ruling on the State’s right to show
Henderson’s intent and motive when deciding whether he was
justified in using deadly physical force against Sheppard.

The facts are largely undisputed. On January 18, 1997, at
about midnight, Henderson and some of his friends went to a
nightclub in Jonesboro named “Envisions.” He directed a deroga-
tory remark towards a group of people, but Sheppard took the
remark personally. Sheppard confronted Henderson, and in doing
so, struck Henderson in the head. Henderson ran away, went
home, and armed himself with a loaded shotgun. He then got in
his car, and returned to the club. According to Henderson, when
he departed his car, he saw Sheppard push individuals surrounding
him out of the way and step towards Henderson. He claims he
fired his shotgun when Henderson saw Sheppard’s right hand
come up in the air. Henderson claimed that when he fired, Shep-
pard turned to run away. The bullet hit Sheppard in the back.

At trial, Henderson raised the defense to the capital murder
charge that deadly physical force was necessary to defend himself,
and the trial court ultimately gave the following justification
instruction:

This is a defense only if:

First, Henderson reasonably believed that Sheppard was
using or was about to use unlawful physical force; and

Second, Henderson only used such force as he reasonably
believed to be necessary.
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A person is not justified in using physical force if he knows
that the use of deadly physical force can be avoided with com-
plete safety by retreating.

Henderson, in asserting this defense, is required only to raise
a reasonable doubt in your mind. Consequently, if you believe
that this defense has been shown to exist, or if the evidence leaves
you with a reasonable doubt as to his guilt of capital murder, then
you must find him not guilty. See AMCI2d 705; see also Ark.
Code Ann. § 5-2-607 (Repl. 1997).

In support of his justification defense, Henderson introduced
testimony that he believed Sheppard was a gang member, and that
he further believed Sheppard to have been involved in two prior
incidents where he and his associates attempted to shoot Hender-
son. He asserted these prior attempts on his life had occurred at
his home, and for that reason, Henderson did not feel safe there.
Moreover, Henderson testified that these prior incidents, includ-
ing Sheppard’s having struck him, caused Henderson to fear Shep-
pard as a violent person and, in turn, led him to shoot Sheppard.

After hearing the foregoing evidence, the trial court ruled
that Henderson was entitled to the justification-defense instruc-
tion. However, Henderson argues that, while the trial court cor-
rectly gave the justification instruction, it erred when it disallowed
additional evidence bearing on Sheppard’s reputation for violence.
Specifically, Henderson proffered testimony that he knew Shep-
pard had been to prison for selling drugs, and that his expert wit-
ness, Mr. Nawojczyk, would testify that, because Sheppard was
both a gang member and a drug seller, Sheppard necessarily had a
propensity to be violent. In his proffer, Nawojczyk conceded that
he had no idea whether Sheppard was a gang member at the time
he was shot. Yet, because of a tattoo on Sheppard’s person, the
expert said Sheppard could have been in a gang at the time of his
death.

[1, 2] The law is well settled that Henderson had the right
to introduce specific instances illustrative of Sheppard’s violent
character that were directed at him or that were within his knowl-
edge. Johninson v. State, 317 Ark. 431, 878 S.W.2d 727 (1994);
Thompson v. State, 306 Ark. 193, 813 S.W.2d 249 (1991).
Accordingly, Henderson presented considerable testimony bearing
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on Sheppard’s prior violence towards Henderson, which was
admitted without objection. However, Henderson wanted to
prove Sheppard’s violence existed merely because Sheppard had
been a gang member known to have sold drugs. As previously
noted, the trial court ruled that it would allow such testimony, but
in doing so, it would permit the State to rebut that testimony with
its own proof that Henderson had previously engaged in buying
drugs from Sheppard. The trial court found that such proof was
relevant as to Henderson’s intent and motive at the time of the
shooting. The trial court was correct.

[3] When justification is offered as a defense, evidence of a
victim’s violent character is relevant to the issue of which party
was the aggressor and whether the accused reasonably believed
himself to be in danger of suffering unlawful deadly force. Johnin-
son, 317 Ark. at 441, 878 S.W.2d at 732. In this respect, Hender-
son testified at length concerning his fearful state of mind at the
time of the shooting. However, when Henderson offered evi-
dence to show that Sheppard’s drug activity caused Henderson to
be fearful of Sheppard based on that fact alone, the trial court, as
previously discussed, determined the State could rebut such evi-
dence with drug proof of its own that would help the jury decide
whether Henderson, having previously engaged in drug trafficking
with Sheppard, was reasonably justified in using deadly force on
Sheppard in these circumstances. The trial court’s expressed key
determination was whether Henderson could be justified in fear-
ing Sheppard based on actions Henderson engaged in himself and
had also engaged in with Sheppard.

[4] Evidence of other crimes or bad acts committed by an
accused, for which he is not charged in the present action, is gener-
ally not admissible. See Ark. R. Evid. 404. (Emphasis added.)
Nevertheless, evidence of a person’s other acts may be admissible
if it is probative of some relevant fact other than character, such as
motive, intent, and state of mind. Rowdean v. State, 280 Ark. 146,
655 S.W.2d 413 (1983); White v. State, 290 Ark. 130, 717 S.W.2d
784 (1986); Williamson v. State, 267 Ark. 46, 590 S.W.2d 847
(1979). See also 41 Ark. L. Rev. 584, 598 (1988). In other words,
evidence offered under Rule 404(b) is not offered as proof of
character, but for some non-character purpose. In White, the
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court further pointed out that Rule 404(b) permits the introduc-
tion of testimony of other criminal activity if it is independently
relevant to the main issue — relevant in the sense of tending to
prove some material point rather than merely to prove the defend-
ant is a criminal — then evidence of that conduct may be admissi-
ble with a proper cautionary instruction by the court. 290 Ark. at
140, 717 S.W.2d at 789.

[51 Here, Henderson chose not to testify regarding Shep-
pard’s drug-related history, since to do so would have allowed the
State to show Henderson’s own prior drug relationship with
Sheppard. Such evidence would clearly have been relevant con-
cerning what Henderson’s intent or state of mind might have been
when he went home, armed himself with a loaded gun, and
returned to Envisions Club to shoot and kill Sheppard.

In conclusion, we further hold that our decision in Johninson
dictates the result we reach in affirming here. There, we pointed
out that the defendant Johninson proceeded at trial under the
defense of justification, which is a matter of intent and, as such, a
question of fact for the jury. 317 Ark. at 440, 878 S.W.2d at 732.
The Johninson court determined that the defendant had testified at
great length concerning his state of mind at the time of the shoot-
ing of his victim, Fowler. Defendant Johninson also related that
he knew Fowler was a gang member, that he was violent, and that
he intended to take Johninson’s life. This court concluded that
the jury had sufficient evidence from which it could draw its own
conclusions with respect to Johninson’s justification defense and
an expert witness could have added nothing to Johninson’s first-
person account. Id. at 441; 878 S.W.2d at 732.

[61 The same can be said of Henderson’s case. As already
discussed, Henderson was able to testify to Sheppard’s gang associ-
ation and Henderson gave his first-person account of Sheppard’s
prior attempts on his life. Here, like the defendant in jJohninson,
Henderson seeks to use expert testimony on gang conduct in gen-
eral in order to establish, inferentially, the violent character of the
victim. Such an expansion of the methods of proving character is
not contemplated by the language of Ark. R. Evid. 405. Johnin-
son, 317 Ark. at 441, 878 S.W.2d at 733.
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In accordance with Ark. Sup. Ct. R. 4-3(h), the record has
been reviewed for rulings made adversely to Henderson, and we
find no reversible error.

For the reasons stated above, we affirm.




