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HvuceaEs v. BARTHOLOMEW,
Opinion delivered May 5, 1924.

1. HUSBAND AND WIFE—HOUSEHOLD GOODS—EVIDENCE AS TO OWNER-
SHIP.—In an action by a deceased wife’s husband to recover
household goods against one claiming as her heir, evidence held
to warrant the jury in finding that the property belonged to the
wife alone. :

‘2. HUSBAND AND WIFE—OWNERSHIP OF HOUSEHOLD GOODS—EVIDENCE.
—In an action by a deceased wife’s husband to recover posses-
sion of household goods against an heir, testimony that the wife

. was operating a rooming-house when she married plaintiff and
as to her earnings therefrom was admissible to show that the wife
had sufficient funds to purchase the goods.

3. REPLEVIN-——ISSUES, PROOF AND VARIANCE.—In an action to recover
possession of household goods by a deceased wife’s husband
against her heir, defendant’s testimony as to a division of the
property between plaintiff and defendant, made after the wife’s
death, though not pleaded in the answer, was admissible under
her general denial of plaintiff’s ownership and allegation of her
own right of possession.

4. TRIAL—INSTRUCTION AS TO CREDIBILITY OF WITNESS.—An instruc-
tion that if the jury find that any witness has sworn falsely as
to any material fact, they may disregard his whole testimony if
they believe it to be false, or believe that part which they believe
to be true and disbelieve that part which they regard to be
false, held correct, though awkwardly phrased.

5. TRIAL—INSTRUCTION IGNORING ISSUE.—In an action to recover
possession. of household goods, the principal contention being as
to the original ownership between plaintiff and his deceased
wife, an instruction that, if defendant was in lawful possession
as-daughter of the deceased wife, the verdict should be for her,
was erroneous as ignoring the ownership issue. :

~ Appeal from Sebastian Circuit Court, Fort Smith
District; John E. Tatum, Judge; reversed.

Cravens & Cravens, for appellant.
A. A. McDonald, for appellee.

McCuirocr, C. J. “Appellant instituted this action

against appellee to recover a long list of personal prop-
erty, consisting of household furniture and firnishing,
alleging that he was - the owner of the property and
entitled to immediate possession, and that appellee was
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wrongfully withholding possession. Appellee answered,
denying that appellant was the owner of the property,
and setting up owneship in appellee herself. The issues
were tried before a jury, and the trial resulted in a ver-
dict in favor of appellee. :

Appellant testified that he was the owner of the
property, and that he purchased and paid for it with
his own funds. Appellee claims that the property in
controversy was owned by appellant’s wife, Mrs. Hughes,
who was appellee’s mother by a former marriage, and
that, at the death of Mrs. Hughes, it fell to appellee by
inheritance.

The testimony of appellee and other witnesses tended
to show that the property in controversy was owned by
Mrs. Hughes. It appears from the testimony that, at the
time of the intermarriage between appellant and Mrs.
Hughes, the latter was operating a rooming-house in
Fort Smith, and continued to do so until the time of her
death, in the year 1921. The testimony tends to show
that all of the property in controversy was purchased by
Mrs. Hughes and was paid for out of her funds, earned
in the operation of the rooming-house. It is also shown
by the testimony that, shortly after the death of Mrs.
Hughes, an arrangement was entered into between appel-
lant and the appellee, Mrs. Bartholommew, who then -
resided in Oklahoma, that the latter should come to Fort
Smith and take charge of the rooming-house, assume all
indebtedness and pay the bills, and that appellant would
pay the rent-as his part; that, under that arrangement,
appellant remained there at the rooming-house from
November until the following July, when he left, and there
was a division of the property according to their respec-
tive claims of ownership. Appellee testified that appel-
lant made a list of the things that he claimed to own,
and that, after appellant left, he sent a drayman or
transferman back with his list, and that all the things
on the list were hauled away and delivered to appellant,
and that the things in controversy were all articles which
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fell to appellee in the division of the property in the house
between her and appellant. ' _

There was sufficient evidence to warrant the jury in
finding that the property in controversy belonged to
appellee’s mother, and the finding of the jury on that
issue must be treated as conclusive.

There are several assignments of error in regard to
rulings of the court in admitting testimony. Appellant
objected to testimony to the effect that Mrs. Hughes was
operating a rooming-house at the time of his intermar-
riage with her, and also to the testimony as to the gross
earnings of Mrs. Hughes in the operation of the house.
We think that this testimony was competent, for the
reason that the property in controversy was purchased
after the intermarriage of the parties and while Mrs.
Hughes was operating the rooming-house. Appellant
contended that he purchased the furniture himself, and,
for the purpose of showing that the house was operated

by Mrs. Hughes and that the property in controversy .

was purchased as a part of those operations, it was com-
petent to show that Mrs. Hughes was operating the
rooming-house at the time of her intermarriage with
appellant, that she continued to do so until her death,
-and that the operations were sufficiently profitable to
afford her funds with which to buy the furniture. Appel-
lant testified that he was working on a salary during the
time, and that the furniture was paid for out of his
salary. There was no error in admitting this testimony.

Appellant objected to that part of the testimony
adduced by appellee to the effect that.there was a divi-
sion of the property between appellant and appellee after
the death of Mrs. Hughes. The ground of his objection
is that this alleged division and settlement of property
rights was not set up in the answer. The testimony
tended to establish the defense that appellee was the
owner of the property in controversy, and was. competent
without having set it up specifically in the answer. The
general denial in the answer of appellant’s owmership,
and the general allegation of ownership and right of
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possession in appellee, were sufficient to tender an issue,
and any testimony which tended to establish appellee’s
ownership was competent as relevant to the issue raised
in the pleadings. There was therefore no error com-
mitted by the court in admitting this testimony.

Error is assigned with regard to the following para-
graph in the court’s charge on the subject of credibility
of witnesses: ¢‘If you find that any witness has sworn
'falsely to any material fact in this case, you may disre-

gard his whole testimony if you believe it to be false,
or believe that part which you believe to be true, and
'disbelieve that part which you regard to be false.”” The
contention is that the language of this instruection is to
permit the jury to disregard the whole of the testimony
of the witness because he has testified falsely to a mate-
rial fact, even though they believe part of the testimony
to be true. An instruction in the same language as the
one now under consideration was given by the trial court
in the case of Bryamt v. State, 156 Ark. 580, and the same
objection was urged to it as is urged here now, but we
held that the instruction was not open to the interpreta-
tion that the jury had a right to disregard any part of
the testimony that they believed to be true, even though
the witness testified falsely as to some material faect.
The instruction is awkwardly phrased, but, when ana-
lyzed, it is not open to the interpretation claimed by
appellant.

Error of the court is assigned in giving the followm«r
instruction at the request of appellee:

“If you find from the evidence that the defendant,
as a daughter of the deceased, Mrs. Hughes, was in the
lawful possession of the property in controversy, as a
representative of the heirs of her mother, your verdlct
should be for the defendant.”’ .

This instruection is erroneous, for it entirely ignores.
the issue as to the ownership of the property, and directs
the jury to find in favor of appellee if she was “‘in the
lawful possession of the property in controversy as a
representative of the heirs of her mother.”” The prin-
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cipal controversy in the case was as to the original owner-
ship of the property as between appellant and his wife,
appellee’s mother. Appellant testified that the property
belonged to him, that he hought it and paid for it with
his own money. This instruction took that issue away
from the jury, and was necessarily prejudicial.

Appellee also contended that there had been a settle-
ment between her and appellant as to their asserted
rights in the property in the rooming-house, and that they
divided the property. The jury might have found for
the appellee on the ground that there had been a settle-
ment of their dispute as to the ownership of the property
and a division of the property, but the jury may not have
based their verdict on a finding as to that issue—on the
contrary, they may have based their verdict on the theory
‘that Mrs. Hughes was the owner of the property, or they
may have followed this instruction and found for appel-
lee merely on the ground that she had been left in peace-
able possession of the property, regardless of the ques-
tion of ownership.

For the error in giving this instruction the judgment
is reversed, and the cause is remanded for a new trial.



